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TO THE READER. 


Curtecut Reader, 


Here preſeat to thy view and ſtudy, The ſecond and laſt Part 
of the Reports and Caſes, collected and taken in French (by that 
grave, indu ſttious, and Learned profeſſor and Practiſer of the 
Common Law, William Leonard Eſq; ſometimes of the Honorable 
Society of Grays-Inn) in the Reign of the late Queen Ekzabeth, which 
Reports were of ſuch ineſtimable value, by reaſon of their authentick 
Arguments, that they were tranſcribed by divers Honorable and 
Learned perſons,as may appear by my Epiſtle to the firſt part of His 
Reports : theſe, together with the firſt part, being all the (ele Caſes, 
by many worthy Lawyers of this Nation, thought co be wor- 
thy the Preſſe. How worthy the Author is of thy ſerene and candid 
cenſure I refer to thy deliberate judgment; Hic labor, hoc opus eſt : As 
for the Work, it requires totum, non mixtum hominem, an intire man, 
without other diverſions. If thou be'ſt a Repreſentative Warrior, 
for the lives and patrimonies of thy Clients, here preſentthee with a 
weapon to defend them; and though the Military Profeſſion be very 
Noble and Honorable, becauſe moſt dangerous; yer che Profeſſion 
of the Law, herein challenges precedency, e, becauſe the 
Sword is but a ſervant to Juſtict, conſecrated by the Almighty, to 
maintain and defend the I aw;for if men were juſt, the Sword might 
be ſheathed: and, to ſpeak in the Dialect of Sir John Davies, in his elo- 
2 Epiſtle to the Iriſh Reports; We ſee Heathen Kingdoms ſub- 

iſt withour Religion, and you may imagine a Kingdom to ſubuſt 
without Phyſicians, as once Rome did, but all men at all times, and 
in all places, ſtand in need of Juſtice and Law, which is the com- 
menſurate rule of Juſtice, and conſequently Lawyers, who are the 


Miniſters and Secretaries of Juſtice, the Queen and Empreſſe of all 


other Morall Vertues according to the axiome,or maxime, (onciliarii 
ſunt organa Juſtitiæ in corpore Politico. Bur(Candid Reader)not to defa- 
tigate thy clemency, neither to treſpaſſe roo much upon thy patience 
with a prolix Epiſtle, I do here tender theſe his laſt Reports ro thy 
judgment, upon a ſerious and deliberate conſideration, preſuming 
they (as well as the firſt) may tend to thy uſe and benefit, in the 
courle of thy ſtudy and practice of Law, which is all that is deſired. 
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The Names of the Learned Lawyers Serjeants at Law, 
and Fudges of the ſeverall Courts at Weſtminſter 


who Argued the Caſes, and were then Fudges of the ſaid 
ſeveral! Courts; Vis. | 


A Coventrie, after Lord Keeper of 
| the Great Seal. 
A nderſon, Lord chief Juſtice | | 
of the Common Pleas. D | 
Anger. Daniel, one of the Judges of the 
Attham, Serjeant at Law, after- | Common Pleas, 
wards one of the Barons of Drew, Serjeant at Law. 
the Exchequer. | Dyer, Lord chief Juſtice of the 
Atkinſon. Common Pleas. 
Ayliffe , Juſtice of the Kings 
Bench. F E 
B Egerton, Sollicitor of the Queen, 


Beaumont, Serjeantat Law, after after Lord Chancellor of Eng- 
Judge of the Common Pleas. land. 


Bromley, Lord Chancellor of F 
England. | Fleetwood, Serjeant at Law, Re- 
Bacon, afterwards Lord Chan- corder of London. 
cellor of England. Fuller. 
Barkley. Fenner, Serjeant, after Judge of 
| C |; the Kings Bench: and then 


Coke, afterwards Lord chiet Ju- | after Lord chief Juſtice. 
ſtice of the Common Pleas. 


Clench, one of the Judges of the G 
Kings Bench. | Gawdy, Serjeant at Law. 
{ oope /, Serjeant at Law. | Gawdy, one of the Judges of the 


{ lark, Baron of the Exchequer. | Kings Bench. 


| 


Golding, 


—  — — 
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— 


Golding, Serjeant at Law. 
Glanvile, one of the Judges of the 

Common Pleas. | 
Gent, one of the Barons of the 
Exchequer, 


Godfrey. 


Haughton, Serjeant at Law, after 
one of the Judges of the 
Common Pleas. 

Hammon, Serjeant at Law. 

Harris, Serjeant at Law. 

Feale, Serjeant at Law. 

Hobart, after Lord chief Juſtice 
of the Court of Common 
Pleas. 

K | 

Kingſmill, Judge of the Kings 
Bench, | 

L 

Laiton. 

Leonard 


M 
Meade, Serjeant at Law, after 
Iudge of the Court of the 
Common Pleas. 
Morgan, Serjeant at Law. 
AManwood, Lord chief Baron of 
the Exchequer. 
Nounſon, luſtice of the Com- 


mon Pleas. 


O 
Owen, Serjeant at Law, after Ba- 


ron of the Exchequer. 
2 


P 


Popham Attorney Generall of the 


Queen, after Lord chief lu- 


ſtice of the Kings Bench. 
Periam, lIudge of che Common 
Pleas. 


| Pepper, Attorney of the Court of 


Wards. 
Plowden. 
Puckermg, the Queens Serjeant 


at Law. 


R 
Rhodes, one of the ludges of 


the Common Pleas. 


8 
Snag, Serjeant at Law. 
Snig, one of the Barons of the 
- Exchequer. 
Shuttleworth, Serjeant at Law. 


* 

Tanfield, Serjeant at Law: after 
Lord chief Baron of the 
Exchequer. 

Topham. 

W 

Wray, Lord chief Iuſtice of the 
Kings Bench. 

Windham, one of the Iudges of 
the Common Pleas. 

Walmeſley, Serjeant at Law, after 
one of the Iudges of the 
Common Pleas. 


Y 
Telyerton, Serjeant at Law, after 
one of the luſtices of the Kings 
Bench. 


The 


— 
_ —— — — 


The Names of the Casxs. 


A SBCT-. 

Rds and Smiths Caſe. $2 

Amner and Luddingtons Cale. 115 
Alexander and Pyers Caſe. 121 
Alder ſley and Dupparries Caſe. 126 
Andrews Cale. 131 
Alford and Lea: Caſe. 145 
Aſvpernons Cale. 228 
Sir Anthony Dennys Calc. 239 


Anonymus. 8 9 12 13 18 19 22 23 41 
44 60 69 85 86 93 135 186 193 
196 197 210 211 214 218 221 227 
246 247 252 254 259 260 261 272 

276 277 278 279 280 285 


B 

Beaumont and Deans Cale. 15 
Brents Caſe. 25 
Barns and Smiths Caſe. 28 
Bailer vile and the Biſhop of Hereford: 

Caſe. 66 
Backhouſe and Spencers Caſe. 68 
Braſiers Cale. 73 
Bardens and Withingtons Caſe. 75 
Beanmonts Cale. 79 
Brian and Cowſens Cale. 92 
Brooks Cale. 111 
Bridget Clarkes Caſe, 113 
Baſppoels Caſe. 123 
Bennet and Shortwrights Caſe, 124 
Bigg and Clarks Cale. 132 
Bow: and Vernons Caſe. 136 
Bareſoct and Later Caſe, * 148 
Brown and Ordinacres Cafe. 149 
Bedels Caſe. 153 
Boſtock and (overts Cale, 174 
Berry and Goodman Caſe. 182 
Borough and Holcrofts Caſe, 195 
Baſſet and Prowe: Caſe. 200 
Barker and T ajlers Caſe. 206 
Boſtwick and Beſt wick, Caſe. 238 
Beale and Langleys Caſe. 257 
Broceus Caſe. 264 
Bawell and Lucas Caſe. 281 

C 

Cranmers Caſe. 7 
Creſwell and Coke: Caſe. 10 
Ceiſtill and Haſtings Cale. 20 


Clark and Greens Caſe. 34 
Clarks Caſe. 36 
Colter and the Bailiff, of Shrew:burie: Cale. 
Cobb and Priors Caſe, 46 82 
C Mard and Wing field: Caſe. 38 
Carters Caſe. Gr 
Corbets Caſe. 88 
('balloner BoWyers Caſe. | 
{ounteſſs of Wn Caſe, — 
Curtiſe ind Cattells Cale, 97 
Cem and Chomley: Caſe. 157 
Coler and Robftons Cale. 160 
Cropp and Hamledens Caſe. I73 
Cony and Beveridge: Caſe. 181 
Crabdels Caſe. 199 
(«ſe of the Town of Leiceſter. 240 
Conrtney and Kelle way, Cale. 249 
Coopers Caſe. 233 
{ oniers and Holland Caſe. 270 
; D 
Dormers Cale. 6 
Devered and Batcliffs Caſe. 33 
Daw! and Hollins Cale. 105 
Dag bead Cale. | 156 
Davies and Percies Caſe. 164 
Dean and Chapter of Winſors Caſe, 180 
Dunn: Caſe. 188 
Dighton and Clarks Caſe. 248 
E 
Edward: and Hallinders Caſe. 116 
Execators of Sir William Cordel] and Clif- 
tons Caſe. 185 
Edgar and Cri/pe: Caſe, 215 
F 
Farrington and Fleet Woods Cale. 78 


Firrell and the Handred of Br. Caſe, 1 og 
Forkews Caſe. 


11 
Forfter and Walkers Cale. I 9 
Fr ankwel: Cale. 216 
Freeman and Drew: Caſey, 223 
Farnam: Cale. 232 
Frenches Caſe. 253 
Foſters Cale. 265 
Fuller and Trimwell; Cafe. 274 


Gregories 


A Table of che Cafes. 


G 
Gregories Cale. 11 
Green and Everards Caſe. 58 
George ap Rices Cale. 54 
Goddards Cale. 80 
Goldings Cale. 96 
Gower and others againſt Dauleny. 100 
Griffns Cale. | 102 
Gray and Conſtables Caſe, 155 
Gering, Caſe. 163 
Grove and Sparrs Caſe- 166 
Gerrards Caſe. 205 
Gittin/ou and Thrrels Caſe. 208 
Giles Caſe. 222 
Gray, a Bencher of the Temples Cale. 233 
Gomer/all and Gomerſals Cale, 245 
H 
Hartford aud Gardiners Caſe, 35 
Hall and the Biſhop of Bathes Cale. 83 
Hughes Caſe. 84 
Herring and Badlscks Cale. 107 
Hunt and Somes Cale, 137 
Hopers Calc, 143 
Healer Caſe. 154 
Holland and Bonis Cafe, 168 
Hawkins Cale 171. 
Harris and the Lord Mauntjoyt Cale. 209 
Helyaras Caſe. 213 
Heopers Caſe. 226 
Here and Wrid/eſworths Caſe. 230 
Hearleſtons Cale. 244 
Holland and Drakes Caſe. 250 
Hamper: Caſe. 262 
Hamphreſton: Caſe. 275 
Higbams Caſe. 287 
J 

chnſon and Bellamyes Caſe. 48 

oyes Cale, 49 
inchley and Robinſons Cale. 57 
Sir ohn Savage: Caſe. 140 
Sir John Southwels Caſe. 175 


Sir ohn Sands and Packtal Brecas Cale. 


217 
K 
Kirkman and Reignolds Cale. 2 
K nevet and T ajlors Cale. 144 
King Well and Chapmans Cale, 189 
L 

Loveleſſe Caſe. 24 
Lightfoot and Butlers Caſe, 27 
Lord Cromwels Cale. 39 
Leonard Lovelaces Caſe, 45 


l 


Lucas ard Picrofts Caſe: 
Lord of Northampton and Lord Saint 7obns 


Caſe. 81 
Lacy and Fiſhers Caſe. . 87 
Lawſon and Hare, Caſe. 98 
Larges Caſe. 110 
Linacre and Rhodes Caſe. + Tp 
Lord Cromwel and Town/end: Cale, 177 


Lord Howard and the Town of Waldens 


Caſe. 184 
Loages Caſe. 190 
| Lord Awldeys Caſe. 194 
Litchfield ( ages Caſe, 203 
Lord Worth Caſe, 219 
| Lennaras Caſe. 241 
| M 
| Machel and Duntons Caſe. 40 
| Martin Van- Henbecks Caſe. $3 
Mounſel and Vernons Caſe. 64 
Morgan and (haxdlers Caſe. 67 
Mery and Lewes Caſe. 72 


— — EEE ore 


Meceł and Broughton, and Davies Cale, 7 
Moore and Sit oha Savages Cale. 
Moneing and worleys Cale. 

CHMarſpand Rainsfords Cale. 146 


CMingay and Earles Caſe. 159 
Marſh and Foans Cale. 155 
Moore and Savils Caſe. 176 
Str Moil Fenches Cale. 178 
Morris and Webber: Cafe. 207 
Mead and Cheney: Cale. 239 
AManwceod and Burſtons Caſe. 255 
Mouton Cale. 263 
CMunttons Cale. 283 
N 
Nevil and Cokes Caſe. 5 
Norris Caſe. 37 
Noones Cale. 99 
O 
Ognel and Paſtons Caſe. 112 
Offley and 7ohnſons Cale. 202 
Ordway and Parrots Caſe 269 
P 
Perry and Somes Caſe. 30 
Povyes Cale 56 
Penruddock and Newmans Caſe. 65 
Partridge and Pooles Cale. 10.4 
Parker and Burton Cafe. 127 
Piggot and Ruſſel: Caſe. 139 
P arker and Harrolds Caſe, 153 
Phillips and Stones Caſe, 162, 


A Table of che Caſes. 


Pleadally Cale. 

P aſchals Caſe. 

Perchalls Cale. 

Pretiman and Cookes Caſe 
Paynes Cale. 
Partriges Caſe, 


The Auen and Partriges Caſe, 
Queen and fordans Cale. 
Auen and Lord Lumley: Cale. 


R 
Roſſe and Morrices Cale. 
Robinſon and Rebinſons Caſe, 
Rous and eArtoi: Cale, 
Rolſon and Chambers Cale. 
Halph Norris Cale. 
Rymerſly and Ropers Caſe, 
Ropers Cale. 
Ruſntons Caſe. 
dit Richard Buckleys Caſe. 
Rooke and Dennys Caſe. 
Ruſſel and Brokers Caſe. 
Richmond and Butchers Caſe. 


5 
Savacres Caſe. 
Stewards Caſe. 
Salway and Luſons Caſe, 
Sand: and Scagnards Cale. 
Spittle and Davies Caſe. 
Smalman and Lanes Caſe, 
Fec ford and Wolderſtons Cale. 
Stainsby and Hales Caſe. 
Sand- and Hempſtons Caſe. 
Scot and Scots Caſe. 
$leds Caſe. 
Segar and Baintons Caſe, 
Scots Caſe. 


192 
220 
234 
243 
256 
266 


191 
204 


Shrewsbary and the Inhabitants of the Hun- 


dred of Aſbton. 


212 


Somers and Sir Ric hard Buckleys Caſe, 224 


Serag gi and Griffins Caſe, 


273 


+ — — 


- 


| Tates Caſe, 


k 
— 


Stamfords Caſe. 
Sidenham and worlingtons Cale, 


th 
T batcher and Damports Cale. 
Tharkettell and Teyet Caſe. 
T aylor and Broan/all: Caſe. 
Sir T bowas Bacon: Caſe. 
Truſto and Ewers Cale. 
T oley and Windham: Cale. 
Thorp and Tomſons Caſe. 
T owſon and Trafford. Cale. 


V. 
Veale and Roberts Caſe. 


Venables and Serjeant Harri; Caſe. 


Vicounteſſe Bindons Caſe. 
Vavaſors Caſe. 


W 
Werdman aud Tate, Caſe. 
Wingfield and Seckfords Cafe. 
Woodward and Buggs Caſe. 
Wrenn and Bulma Caſe. 

Sir William Pelbams Caſe. 
Weſtern and Weilds Caſe. 
Wellocks Cale. 

Sir William Walkers Caſe. 
Webb and Mainards Caſe. 
Willis and Jermins Caſe. 
Walter againſt Pery and Spring. 
Weſbbourn and Mardant: Cale. 
Williams and Linfords Cafe. 
Wellock, and Hammons Caſe, 
Willonghbys Caſe. 

Wye and T hrogmortons Caſe, 
Wiſemans Cale. 

Weſt and Stowel: Caſe. 

Wood and «eAveries Caſe. 
Wiggon and Arſcots Caſe. 
Winter and Loveday: Cafe. 
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The Second Part of 


REPORTS and CASES 


| OF 
2 and adjudged in the time of KA Elizabeth, 
rom the — to the three and thirtieth year of 


her Reign. 


＋ꝙ— ͤ •⁰ -U-— 


Mich. 30 Elix. In the Common Pleas. Not. 30. 
I. Kirkman and Reignolds Caſe. 


He Caſe was, That aLeoaſe was made unto two, Habendum Leaſes, 
ts them, and to two others foz four lives, and the longer liver 
ol them; It was refolved by the whole Court, That the two 
named in the Habendum, did not take any thing; and 
that if the firff two in the Pramilles ofthe Deck: dis. 
that there ſhall be no occupancie; Foz the lives of the two 
in the Habendur was intended an Eſtate: to them, and not a limitation of 
the Eſtate of the firſt two: And ſo it was reſolved, 28. Eliz. in the Kings Hubbart and 


Bench, Rot. 509 in Hubbart and Windſmores Caſe, — 


Mich. 32 and 33 Elia. In the Kings Bench. Kot. 19. 
II. Thatcher ad Damports Caſe. 


rror « 


ud 
— 


querens recu- 
apa cre cs was ne again 


and aſſigned Error, becauſe Judgement was entred againſt them befoze 
Kood and lawful Judgement was given againſt the Defendant himſelf; Fv3 
Videtur Jufticiariis quod querens recuperet, &c. is not any Judgement, and 
the Court held, that the Judgement given againſt the Bail, onght to be re- 
- verſed, but that the other Judgement _ tand ſuch as it is, — al⸗ 

rmed, 


— 


* „ 


Werdman 4 
Yates Caſe. 


Partiton, 


Error, 


firmed, noz diſaffirmed, but the Bail could not cauſe the ſame Judgemen 
foz their diſcharge to be entred, And afterwarvs'came Thatcher, and ſurs' 
miſed, the nullity cf the ſaid Judgement, and Judgement might 


9 that 
be entred fo2 him in forma juris, & habuit : An nowupn this new Judge- 
ment, Damport bꝛought a zit of Error, and a oz Error the entry ot 


that new Judgement, foz befoze a Judgement was entred, tiel queb. and 


Thatcher pzoceededupon it. and had a Scire facias againſt the Bail, and Judg- 
ment thereupon given againft the Ball: Alſo the Recozd was removed by 
TW 2it of Error, and this ſecond Judgement is meerly erronious, foz then 
there ſhould be two Audgements; and they Chonid give Judgement upon a 
Reco2d, which was not befoze them. EE 118 

Gawdy Juſtice, The Mzit of Error is to remove the Recozd, Si Judicum 
inde redditum fit, by which if Judgement be not given, the Recozd doth re- 
main unremoved, and then they may well enough give Judgement ; Foz 
the fozmer pzetended Judgement was no Judgement at all, and the Recozd 
is not removed, As 4 Eliz. Dyer 206. a Certiorari to remove a Recozv, 
capt. in Curia noftra, whereas it was in Curia of the pzedeceſſoz,the Recozd is 
not removed. The fozmer Mzit of Error was to remove the Recogd of the 
Scire-facias againft the Bail which might be removed, although the other 
Recoad did remain, foz they are two diſtind Jadgements. And ſuch was 
the opinion of the other Juffices ; And afterwards upon advice of the whole 
Court, the Judgement againſt the Defendant himſelf was affirmed, but 
that which was given againſt the Bail was reverſed, becauſe given befoze 
Judgement given againſt the Defenvant himſelf. 


Trinit. 32 Eliz, In the Kings Bench. 
III. Werdman and Yates Caſe. 


41 — bought a Writ of Partition againſt Yates andothers, who 
all appeared, and confeſſed the Audion, and afterwards bzought Error, 
which was entred, Paſch. 27 Eliz. Rot. 43. and they aſſigned Errors, and the 
opinion of the Court was againſt them, and they ſeeing it, did diſcontinue 
their Writ of Error, and now they ſued a new Writ of Error ont of the 
Chancery, direced to the Lozd Anderſon, being dated 19 Novemb. 31 Elz. 
containing, That whereas a Writ had been direced to him to remove ſuch 
a Reco2d, That all the Recozd is not yet removed; wherefoze this was to 
remove the reſidus of the ſatd Recozd; Upon which Writ was ſent hither 
a ſmall parcell of the Recozd, upon which the Plaintiffs ſued a new Writ of 
Error out of the Chancery, Coram vobis reſidet, and that was, Hill. 31 Eliz. 
and it was entred upon a new Roll of the ſame Term, and not upon the ans 
tient Roll, and thereupon new Errors were aſſigned in the judiciall pzoces 
out of the body of the Recozd. 

1. That the Plea was diſcontinued foz Pone was awarded againſt thzes 
of the Defendants, and idem dies not given to the other two, noz any thing 
ſpoken of them. 

2 Becauſe there were not fiffeen days betwirt the date of the Pone, and 
the Retozn of it, (ſcil.) the fir ſt day of the Reton, i. the firſt day of Eſſoins, 
as ought to be by Law. 

3 Judgement was given that the Defendants ſhould be amerced, where 
they appear upon the firſf Pꝛoces, and thereupon the Plantiff ſued a new 
Writ of Diminution, one to the Lozd Anderſon, and the other to the Cuſtos 
Brevium , And now came and pleaded all the matter afozeſaid, viz. the foz- 
mer Writ of Error, the pzoceeding in it, and the diſcontinuance of it, and de- 
manded Judgement if the Plaintiff ſhould have a new Writ of Diminution, 

upon 


- 


Werdman and 
Yates Caſe. 8 


— 


upon which the Plaintiff did demurre: Coke, this ſecond Writ of Error 

is not mainta inable: Foz the firſt M zit ſent to the Lozy Anderſon, couly 
not be ſued ont of the Chancery, foz it is not a Writ of Error, but a Writ of 
Diminution : Foz in the Regiſter there are but two Writs of Error, the firſt 
to remote Recozd, the ſecond, Quod coram vobis reſidet, 2 H.7.19, and in the 
Wait there is not any mention of Ercor, and therefoze it cannot be a Wrie 
of Error, andif there be not any ſuch Writ in the Regiſter, then it is a good 
argument to ſay There is no Writ at all, as the Lozd Dyer argued in the 
Lady Hales Caſe, 5 Eliz. 262 in Plowden in the Caſe of the Writ of 
Eſcheat : Alſo it is againſt all the Pzeſivents, That a Writ of Error, Quod 
coram vobis reſidet, ſhould be otherwiſe entred then upon the firſt Recozd, 
and not upon a new Recozd, and the Writ of Diminution is not an Originall 
Writ , and ought alwayes iſſue out of the Court where the Writ of Error is 
depending: And alſo the party cannot now alledge Diminution, i. after a 
Scire facias ad audiendum Errores, which ſee 22 E 4. 45. by Huſſey : F063 
by the Scire facias ad audiendum Errores, he affirms the Recozd to be 
0 7 E. 4.25. After the Defendant in the Writ of Error hath pleaded in nul- 
lo eſt erratum, he ſhall not alledge Diminution, foz the parties are agreed up⸗ 
on the Recozd, 28H 6. 10. after a Scire facias, the Plaintiff ſhall never 
aſigne Errors in fac, &c. Tanfield contrary, he agreed, that a Writ of Di- 
minution cannot be ſued ont of the Chancery, but that will not hurt us, foz it 
is idle and utterly void: And when the Recozd is removed, it is not materi⸗ 
all how it comes in, ſo as it be hers, foz they are bath the Kings Court, as it 
is in the common Caſe of Jndicments :- and then the Writ of Error is to ex⸗ 
amine the Recozd, Quod coram vobis reſidet, And although the ſame be in 


divers Rolls, the ſame is no matter of Exception; but if the Roll be entred Entry ofRe- 
in a wong Dffice, it is not good, but if all be in one Office, the misfiling of <ords. © 


the Roll will be no hurt: o here, it is not ſo fozmall as it onght ; vet it is 
not any pzejudics to us. But the great matter is, It the Plaintiff may 
alligne new Errors and have a new Writ of Diminution, two of the Errors 
aſſigned in the Peſne Pꝛoces, but the third is in the Recozd it ſelf; i. the 
Judgement. And there is no doubt, but that a man map have divers Writs 
of Error, but he ſhall have but one Superſedeas, and ſo divers Errors, but one 
delay: Alſoit is not a Writ of Diminution which we have ſued, foz J do 
not ſay, that it is a thing below, which is not here, but J ſay, that is not 
a thing below, which ought to be, viz. there is not any diſcontinuance , 
but the Court awarded that Writ to their ſatisfaction, foz the non eſſe of 
the thing hall come on the other ſive, and 9 E. 4. the Court awarded a 
Certiorare to enfoʒm themſelves. Aad he ſaid, That after a Scire facias, 
the Plaintiff may aſſigne new Errors, Trin. 20 H 7. Rot. 84. betwixt Edge- 
Court and London, a Writ of Error was bzought againſt two, and after 
Errors aligned, one of the Defendants died, upon a new Writ of Error 
could be aſſigned : But here the firſt Recozd is diſcontinued and defer 
mined, foz which there is not now any Recozd which may be objected 
againſt us, noz any thing in it: as 20 H. 7 A man avows foz a Rent 
due at ſuch a day, and is nonſuit; Now he may avow foz the ſame 


Rent, and ſappoſe the ſame to be due at another day, foz he ſhall not be Etoppel, 


efGopped by the Recozd upon which he was nonſait : and ſo here upon the 
whole matter, the Writ out of the Chancery is not materiall, the Roll 
is not miſplaced, but is in the right Dice : Alſo this is not a Writ of 
Diminution, but a Writ to enfozm the Auſtices, Wherefoze upon the whole 
matter the Writ of Error will well lie. It was adjourned. - / pe 90 


Mich, 


fall : Diminution. 


— — — —  — _ 


Alledg 


; Midb, 3 i and 32 Eliz. In the Kings- Bench. Error. 
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IV. Savacres- Caſe. Rot. 7. 


Pyrit of Ertor was 43vaght by Savacre ans the Bishop of Gloceſter 

Hupen a Aud giden in a Quare Impedit foz the Queen, and@3- 
rds adigned. 1. Attachment was awarded againſt the Defendants in 
che Quare Impedit, retoznable quind, Paſc. at which day Savacre appeared; 
and caf an Etoyn; and notwithſtanding that, a Diſtreſs was awardey 
a 4 em both! retozriadle\Craftin, Trinit. any this-awarding of the 
it ts was erroneous,” (62 the-@fſoyn 464s,45/appeareth, to ſave,qc. and 
9 77 aint him no Diffrefs'otight to bade been awarded: And upon 

0 


Diminution the Recozd of the Eton was certified, bat the 
ſame doth ndt n Plea Noll: '' 2, This Recon is, ideo ipfi 
in injutia, and ſ both the Defendants are amerced- foz their default or ap- 
pearance 15 Paſch. whereas Savacre was then Eoynev, and ſo no caſe to: 


tre him: © te - 
ole. The Dziginal Writ was ſued Mich, 26 Eliz. retozned 15 Hillarm, 
and then both the Defenvants made default, to which an Attachment was 
awarded. retoznable 15 Paſe: and then Savacre appeared, and Judgment gi⸗ 
ven, quod ipſi ſint in injuria, in which point the Error is apparent : bat 
J' conceive that it is not Error, ſ upon the Attachment the parties ought: 
to put in Sureties n and the laid Sur eties ton upon 
them, that the Defendants and each ot them ſhonld appear ; and if they oz 
any of them matte vefault, theyſhall be amerced : And to here, this Judg» 
ment, ideo:ip(/ in injurin, doth reter to the uteties, not to the parties, fox 
the Defenvants ſhall not be amerced' until the end of the Sutt, and but 
onfe otelyin an Agtton: wh | ſee Book Entries 464. where there was 
but one-Defenvant : and therefoze if the amercements ſhall be referred to 
the Defenvant, then it Wall be idee ipſe, not ipſi, &c. And that is the 
Reaſon wherefvze the Queen, niz an Infant, wall not finde Pledges, foz 
no amertement ſhall be upon thett default, therefoze it were in vain faz 
them to nde Plevges, 4c: It the @urefies/ be amerced where they ought: 


not to be amerted Law; vet the Defendant ſhall not habe a Writ 


of Etror theretipon, tos he is not the party grieded by the amercement : 
and aporrthat Reaſon it is, if in a Seire facias again the Bayl erronedus 
Jingmeht ve given, the Defendant in the Acton ſhall not have a Writ of 
Error: The awarding of the Diſtreſs upon the Noll againtt both, where 
one ul them onely made default, is not Ezroz, eſpecially as this caſe is ; 
foz atthongH'otfe u them wds:eſopned until the day-afozeſaty, pet at that 
day they make vefanit, and ſo-the Diſtreſs well awarded againtt them: and 
although the Wrir was not well awarvev, yet when they appear Craftin. 
Trinit, at the day of the Netozn of the Diſfreſs; all mein detauits iu the 
Pzotes are fa ved, and ſo the miſawarding of the Diſtreſs by appearance 
after is ſnypiyed: as 39 E. 3. 7. The Law requires, that in an Atom 
founded upon the Statute of Preemunire, &c, 27 E. 3. the Deferibant have 
Garniſhment by two Ponths, vet it the Defendant, not having ſuch warn ⸗ 
ing, appear, now the Pzvceſs is good enongh ; 0 9 E. 4. 18. where upon 
any-Pzvceſs the Defendant doth appear, although the day of appearance bo 
not lawful, yet he'ſhall be put to anſwer : and ſer many Caſes there to that 
purpoſe. And ſo was the Opinion of the Court in the pꝛincipal Caſe. 

As ta the ſecond Error, That this Judgment, ideo ipſi in injuria, ſhall 
be referved to the @nreties onely, and not to the party, and that the De- 


_ fendant ſhall be but once amerced in an Aion ; True it is, be Wall be 


amercey 


_ a << a. 1 


_ 


Cranmers 


Nevil and Cooks 2 e Dormers 
Caſe. 
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amerced but once foz one default , but if there be many defaults, the Des 
fendant ſhall be amerced ſeverally foz the ſe beral defaults foz every offence ; 
and it ſhould be unreaſonable that the Sureties ſhould be amerced, and that 
the Defendant, who is the pzincipal, ſhould be freed : which lee in the book 
of Entries 193. ipſique & plegii ſui in miſericordia, &c. 1 


Trinit. 32 Eliz. Rot. 76. In the Kings-Bench. 
V. Nevil and Cooks Caſe. 


an Adion of Covenant the Plaintiff declared, That where it was ©... 


* betwirt the Plaintiff and the Defendant, That each df 
them upon requeſt ſhould be accountable to the other fo2 all the Cozn grow- 
ing upon ſach a place, and that upon ſuch account the one of them ſhould 
deliver to the other the moyety of the Cozn, oꝛ the pꝛofit of it: and whereas 
the Defendant had taken all the ſaid Cozn, ſcil. twenty loads of TU heat, 
fozty leads of Barley, and thirty loads of Peale, growing upon the ſaid 
Lands, and had been required to render account of the ſaid Cozn, which he 
refuſed to do: The Defendant traverſed the requeſt, upon which they were 
at iſſue, and it was hereupon demurred: and it was moved, that the Tra- 
verſe was not good, but the Defendant ought to ſay, that the Plaintiff did 
not require him modo & forma; but the Exception was not allowed, bat 
the Traverſe was holden good by the whole Court, and Judgment was gi⸗ 


ven foz the Plaintitk. 
Trinit. 32 Eliz. In the Kings-Bench. 
VI. Elizabeth Dormers Caſe. 


E Dormer was indide d upon the Statute of 23 Eliz. of Recuſancy; 
and Erception was taken to the Indiament, becauſe that theſe wozds 
of the Statute were omitted out of the Jndictment, viz [non habens aliquam 
rationabilem cauſam. ] But the Exception was not allowed; foz Wray, 
chief Juſtice, ſaid, That upon conference betwixt htinſelf and all his com⸗ 
panions, it was reſelved by them, That thole wozds need not be put into 
the Andiament, but are to come in on the other fide. Another Exce pt ion 
was taken to the Indigment, That (he being of the age of ſirteen years 
refuſcd to come to any Church (contra formam Statut. 1 Eliz. & in malum 
exemplum, & c. & contra formam Statuti in hujuſmodi caſu editi & proviſt) 
and the Statute of 1 El. doth not ſpeak of ſixteen years, but the lame is 
mentioned in the Statute of 23 El z. Fenner was of Opinion, that the laſt 
Contra formam Statuti ſhould bc referred to the Statute of 23 Eliz. Wray 
contrary, and that it ſhould be referred tothe Statute of 1 Eliz, It wis ad- 


journed. 


16 Elz. lu the Common: Pleas. 


VII. Cranmers Caſe. 


Þe Caſe was, That Thomas Cranmer, late Archbiſhop e: Canterbury, 
made a Fecfment in Fee to the -uſe-of himſelf foz life , without 
impeachment of Waſte, and aſter his deceaſe-to the uſe of hrs Srecuto2s 
foz twenty years, and after the twenty years tothe uſe of his Son and He tr 
in tapl. And afterward Thomas Cranmer was attainted of Trraſon, and 


dyed, ſo as he could not make Cxecutczs, but-dycd inteſtate without any 
C „ Fign⸗ 


Indictment 
upon the Stat. 
of 23 liz. of 
Reculancy, 


Feoffinen's to 
Ules. 
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aſſignment. (Note, the Limitation was te his Executozs and Aſſigns, ) 
Queen —— the term limited as afozeſats, and granted the ſame 
over, the Heir in taxi entered, and Leaſed the lame foz years, the Paten- 
tee entered, and the Leflee of the Meir of the Tenaat in tayl bzought E- 
jectione firme. 

Manwood. All the doubt of this caſe is, Jf the ſaid term was in Tho. 
Cranmer ſo as be might fazfeit it? And he conceived, that the ſaid term 
was in Tho. Cranmer, and that he had not power onely to diſpoſe of it, but 
alſo had poſſeCion of it: 11 H. 4. 186. Scirefacias 67. And Br. Annuity 17. 
Snch a Gzant is good and effectnal, and if he do not grant it, his Erecutozs 
ſhall have it, and yet the term was not limited to him, but he ſhall have it 
by implitatien of Law. 39 E. 3. A Leaſe was made to one, his Yeirs and 
Aſigns dur ing his life, and one year after, the Erecatozs ſhall have the 
ſaid term after the death of the LeClee, Vet the ſaid term was not limites to 
dim: 7 E. 3. A Leaſe made foz term of lite and a year after, in that caſe 
the term is conjoyned unto the Eſtate fog life by the ad of the Gzantoz him- 
ſelf; and there is a viference when the Remainder is joyned to the partt- 
tular Eſtate by the ad of the Gzantoz, and by any Purchaſe, Gzant, oz any 
ad cfter ; fg in the firſt caſe the Remainder ſhall be executed, but in the 
latter not. A Leaſe fog life, the Remainder in tayl, the Remainder to the 
right Veirs of Tenant foz life; he in the Remainder in tayl vyeth with- 
out ique in the life of Tenant foz2 life, now the Fee is executed to the 
Freehold, tt. and the Heir ſhall not have a Scire facias where ſuch convey- 
ante is made by Fine. Sec 17 E. 3. 29. In a Cui in vita, A. Ecerntoz of 
B. came and ſaid, that the Land in demand was Leaſed to the ſaid B. foz 
the term of his life, the Remainder foz the term of eight years to his Ere- 
cutozs, and p2ayed to be received, and they were received. Dee 19 E. 3. 
A Leaſe was made foz life to A. the Remainder to his Executozs foz twelve 
years : the Leſſee fog life dyed, the Crecutozs dyed, there it is agreed, 
that the Executozs of the Erecutozs ſhould have an Acton of Covenant, if 
they be dultod. Andlee 20 E 3 Quid juris clamat 31. A Leaſe is made to 
A. fo; life, and if A. dyeth within twenty years, that his Erecutozs (hall 
ha be the term until the env of ſuch term: and in a Quid juris elamat as 
gain ſt A. he ſaved his term by pꝛote ſtatton, which pzoves. that the term 
was quodam modo in him. 49 E. 3. A Leaſe foz life anto A. the Kemain- 
der to dis Heits and Execatszs fo} twelve years, and afterwards the Lefſoz 
confirms the Eſtate of the Leſſee foz life, to have and to hold the Land to 
him foz life, and thirteen pears over to his Trecutozs ; the Leſſee deviſeth 
— and the Deviſe holden good, which pzoves, that the term was 

n him. 

Harper, Juſtice, contrary : Pany caſes put befoze may be anſwered; fo2 
in the ſaid caſe the term is limited ts begin immediately, and not by wap 
of Remainder, oz after the death of the Leſſee, and then the Erecutozs in 
the life of the Teſtatog are not known, noz able to ſeek any thing by the 
name of Erecuto2s, and therefoze that term ſhall take its begining in the 
life of the Teftatoz : But in the Caſe at Bar the term is limited to the 
Executoꝛs after the death of the Meftatoz, und the Trecutoz takes the term 
as a Purchaſoz, and he hath it not as a Chattel of the Teſtatoz, but as his 
own Chattel. And in the Caſe of Receit befoze cited, the Executoz ſhall 
be received as Crecutoz, foz the term was limited to him as Erecutoz. 
And here the Statute of 27 H. 8. is to be conſidered, foz it extends as well 
to Chattels as to Freehold, and the Statute doth erernte the poſſcfſion to the 
uſe limited foz pears, as foz life, a in Fer: and here the uſe is limited to 
the Erecutozs, and not to the Teffatoz, and therefoze it ſhall not be cther- 
wiſe transferred. And therefoze if a man ſeiſed in the Right or his dd ite 
viſcontinneth, and afterwards the Diſcontinuee makes a Feoffment in 


Fee 
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Fee unto the uſe of the ſaid Yusband and Wife fo their lives, in that 
caſe the Wiſe hall not be remitted ; fo; the @tatute doth transfer acco2v- 
ing to the uſe, and the uſe was limited foz their lives, therefoze they ſhall 
not be in of another Cfate. | 

Dyer, chick Juſtice, tothe ſame intent: The Feoffoz, i. Thomas Cran- 
mer, limits all the uſes, and therefoze he ſhall not hade that which he bath 
limited; and it is in the nature of a Reſervation, which ſhall be taken 
Erialy and very ſtrong againſt him who made the Reſervaticn : and he 
relied much upon the lat Reaſon urged by Harper upon the Statute of 27 
H. 8. that this was limited to the Crecutozs, and not to him who limited 
it. and therefoze the poſſeſſion ſhall be executed to the Grecutozs, to whom 
the nſe was limited; and this term ſhall not be Aſets in the hands of the 
Executozs : And he ſaid, That he had ſeen a Recozd, 2 H. 8. ſetting fozth, 
Tyat A. having Feotfees to his uſe, de viſed, that his Feoffees Conld ſell 
his Lands, who did accozvingly ; now the mony coming by the ſale ſhall 
be Aets, xc. but it is not ſo limited in our cafe, therefoze it ſhall net be 
Alets. A Leaſe is made to A. foz life, the Remainder fo the right Yeirs 
of B. B. pnrchaſeth the Eſtate of A. the Tate in Remainder is not ere- 
cuted , foz it is not conveyed by the Gzant of the firſt Gzantoz, but by the 
Ac of another perſon after the Gzant. A Leaſe foz life to A. the Kemain- 
der to a Feme ſole foz years, they entermarry, Matte is committed, the 
Leffoz bangs an Action of Maſte, he ſhall recover as well the Ettate foz 
vers as fog life. A. Lea ſeth unto B. foz life, the Remainder unto the Exe⸗ 
tutoꝛs of A. foz years, the Remainder over in Fee to a ranger, the Res 
matnvder foz years is good, foz the Lefſoz cannot limit ſuch an Eſtate to 
himſelf, and the Erecutozs ſhall take the Effate as Purchaſozs, and the 
term ſhall be in abeyance until the death of A. 

There was a Caſe befoze the Lozd Brook in the time of Queen Mary, 
viz. A Leaſe was made foz life, Proviſo, that if the Leſſee dyeth within 
the term of ſixty pears, that the Erecatogs hall have the Lands, as in 
the Right and Title of the Lefſce, pro termino totidem annorum, which 
do amount to the number of ſixty years, to be acconnted from the ſaid Xn- 
denture. The Opinion of the Juſfices of the Common Pleas upon the 
Caſe wis, Lhat the term was not in the Leſſce foz life. Do this future term 
in the pzincipal Caſe was not in Tho. Cranmer, But ſee that Caſe cited 
by Dyer, repozted by himſelf 4 Ma. 150. and there the Opinion of the 
Court was, That the ſame was not a Leaſe, but a Covenant, 

And afterwards in the pzincipal Caſe Judgment was given fo2 the 

liintiff, That the kuture term was not fozfeifed by the Attatnvec of 

ranmer, 


VIII. 7 Eig. In the Common Pleas. 


He Caſe was, J. S. is ſciſed of a Cloſe adjoining to the Cloſe of J. D. 
1 and J. S. cught to encloſe againſt J. D. J. S. leaſeth his Cloſe to another 
fo2 prars,rendzing Rent, J. D. puts in his cattell into his own Cloſe, who foz 
want of enclofnre eſcape into the Cloſe of J. S. and befoge that they be 
tevant and conchant, J. S. diſtrains them foz his Rent: Jt wis ſaid by 
Manwood, Juſtice, that the diſtreſſe was not well taken; foz there is a 
difference when the tattell come upon the Lands of another in the de fault of 
the owner of the cattell, as by eſcape oz fray, and Where in the default of 
another: Foz in the firſt caſe the Lozy may diſtrain them befoze they be 
le vant and coachant ;, but in the latter caſe not: Alſo a Rent reler ved upon 
a Leaſe fo2 years, is anew Rent, and no like unto an ancient Rent. due ups 
on an ancient Tenure betwirt the Lozd and the Tenant; Fo2,feg a Rent re⸗ 
ö ſerver, 


* 
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ſerved upon a Leaſe foz vears, eꝛ foz a Rent charge a man cannot diſtrain the 
cattell, befoze they be levant and couchant upon the Lands, although they 
tome upon the Lands by eſcape,eftray,&c. Dyer, The Loꝝd cannot diftrain 
the cattell which eſcape into the Land of his Tenant foz want of encloſure 
of his Tenant befoze they be levant and couchant; and pet the ſeignozy is 
favoured foz the antiquity of it: But here is new Rent, not in reſpec of any 
ſeignozy, but of a reſervation upon a Leaſe foz years, and therefoze no dt- 
ſireſſe befoze the cattell be levant and couchant upon the Lands, Quod 
Harper & Mounſon conceſſerunt, and Judgement was given accozdingly. 
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IX. 17 Eliz. In the Common Pleas, 


Writ of Entry Tv Caſe was, In a Writ of Entrie in the Per, againſt A. and B. A. 
in the Per. pleaded ſeverall tenancy : It was holden by Dyer, chief Juſtice, that 

it is not any plea. Harper Auſtice: In Aſſile it is no plea; foz here the 
Sererall Te. Land is not in demand; but here it is a good plea, and the Demandant ought 
nancy where to maintain his Writ , Manwood, In no adion founded upon diſſeiſin is this 
no good Plea. good : Je although the Demandant by policy will bzing his Writ againſt 

the Zenant of the Land, and another who he will name in the Writ, 
| upon truſt and confidence, that he will not agree with the Tenant of the 
Land in Dilatozies, foz the Tenant of the Lands ſhall not be received to 
plead Dilatozies; Yet in that coſe ſeverall Tenancy is no plea foz the Te- 
| nant, but in a Formedon, oz other ſuch like action, which is not grounded 
| upon dillciſin, if the Writ be bzonght in ſuch manner as above, the Tenant 
by policy, that he map have the view, and other reaſonable delays, may plead 
ſeverall Zenancy,and ſo enfozce the Demandant to maintain his Wric, but 
contrary in the Cale at Barre, and ſo it was adjudged per Curiam. 
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109 Elis, Fa the Common Pleas: 
| X. Creſwell and Cokes Caſe. 


Ce baought Debt agaiaft Coke, and demanded 200 Marks upon 
he Statute of 13 Elx. of fraudulent Deeds, Gifts, &c. upon the ſe⸗ 


| Debt, cond clauſe of the Statute, viz. That all parties, oz pzivics toſuch fraudu⸗ 
4 lent Deed, willingly putting in ure, avowing, &c. as true, ſimple, and 
| Cuſtome. Aiven bona fide, thall ſozfeit, &c. And chewed, that one A. held of the 
| Plaintiff 12 acres of cuſtomary Lands, and dies ſeiſed, And that by the 
Herior. cuſtome of the Bannoz, the Lozd was to have foz a Yerriot, the beft beaſt 
1 whereof his Tenant died poſſeſſed, and further ſhewe>, that the ſaid A. in 
{1 his life time, and a little befoze his death, being poſſeſſed of 30 Yozſes, of 
1 the valne of 200 Marks, gave the ſaid Yozſes to the Defendant, with intent 
. to defraud the Plaintiff, and ether Lo2vs of their Yertots, and that he weut 
1 to the Defendants houſe to ſeiſe his Heriot, and the Defendant then ſtrain⸗ 
ed the ſaid Yozſes, by reaſon of the Gift afozeſatd, foz which the Acion is 
brought, To which the Defendant pleaded, that the Plaintiff had ſeiſed one 
of the Yozſes nomine Herioti : and as to the reſt he did demarre ta Law. 
Mounſon Juſtice, was of opinion, that the Plaintiff ſhould recover the 
whole 2co Marks, although he was defrauded but of one Periot onely : as 
if a man be indebted unto me in 20 l. and he makes ſnch a fraudulent Deed 
of his goods, of the value of 2000 l. although J be defrauded but cf the 201, 
pet he thall fozfeit the whole valnc of the goods ſo conveped, Manwood Jus 
Tice; was of opinion, that the Pl aintitt ſhould recover the value of one of the 
Yozſes ; and the Gift by the fi; & bzench is void, as to the Plaintiff but fog 
. one 
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one of the Yozſes onely, and not foz all the Yozſes contained in the Gift, 
foz no moze then one Yozſe was fraudnlently given: And as by the fir 
bzanch the Gift is void but foz one Yozſe, ſo by the ſecond bzanch the penal- 
ty extends but unto one Yoſe, foz the fraud extends but to one Yozſe, and 
no farther. And this Acton is not a popular Action, but ertends onely to 
the party grie ved. And of the ſame opinion was Dyer chief Juſtice, and 
he confeſſed the Caſe put by Mounſon Juffice, where the Debtoz of 20 l. 
makes a fraudulent Deed of his goods of 3000 l. &c. fog the perſon of the 
Debtoz is chargeable, and peradventure, goods of the value of 2000 l. may 
be put in execution foz 100 |. but here the perſon is nat charged foz the Pert- 
ot. Barham Serjeant, the fraud goes to the whole (ſcil.) ta all the Bozſes : 
foz although the Plaintiff is to have but one Yozſe, yet he is to have the 
choice of all the Yozſes, which of them he will have foz the beſt Beaſt, and 
becauſe the choice goes to all the thirty Yozſes ; and by this fraudulent Gitt, 
he is defrauded of his election, which of the Yozſes he would have, therefoze 
ſhall have the value of the whole thirty Bozſes. But Dyer and Mounſon 
fo the @erjcant, ſet a pzice upon any of the thirty Yozſes, as the beſt 
Pozſe in your election, and demand the value of that Yogſs as fozfeit by the 
Statute, and then your eledtion is ſaved to vou. 


19 Elix. In the Common Pleas. 
Xl. Gregories Caſe. 
T & the ACiſe againft Arthur Gregorie and his wife at Warwick, befoze 


r and Barham, Juſtices of Adiſe, the huſband made default, and the ©. 


Aſſiſe was awarded by default: and the wife came and pzayed to be received, 
and the opinion of the ſaid Juſtices was, that Receit lay in that Caſe; as in 


other caſes of Pracipe quod reddat; and therefozs the wife was received. ,...;..c... 
And now Dyer in Banco, demanded of his companions, the other Juſtices, if ite. 


the Receit were well granted: And by Manwood and Monnſon, Juffices, 
cleerly the Receipt lies: Foz although that the Statute doth not give 
Recetpt, but where the Lands in demand are fo be loft by ſuch default of the 
duſband, and in an Aſiſe the Land ſhall not be loſt by the default of the 
buſband, but the ACiſe ſhall. be taken by default, Yet becanſe the huſband 
and wife loſe their challenges tothe Jury, becauſe the Aſſiſe is taken by de⸗ 
fault, It ſeemed to the Juſtices, and alſo to the Pzeignotbozies, that Receipt 
did well lie in this Caſe. 


XII. 19 Biz. In the Common Pleas, 


N an Acton upon Eſcape, the Plaintiff is nonſuit: It was holden, that No coſts upon 

the Defendant ſhould not have coſts, by the Statute of 32 H 8. Note the Nonſuit in an 
woꝛds of the Statute, i. (Upon any Action upon the Statute) foz any offenc; Aftionupon | 
02 perſonall wꝛong, ſuppoſed to be done immediately to the Plaintiff, not - ={<*r<- 


withſtanding this Action, is Quodam modo, an Adion upon the Statute, 
i. by the equity of the Statute of Weſt 2. which gives erpzeſly againſt the 
Warden of the Fleet; yet pzoperly it is not an Aaion upon the @tatute : 
foz in the Declaration in ſuch acions, no mention is made of the Statute, 
which ſee in the Book of Entries, 169, 171. And alſo here is not ſuppoſed 
any immediate perſonall wzong oz offence to the Plaintiff: And an Action 
upon the Caſe it is not: faz then the Wric ought to make mention of the 
Eſcape, and that it doth not here; and yet at the Common Law, befoze the 
Statute of Weſt. 2. An Action upon the Caſe did lie foz an Eſcape : and ſo 
Dyer, Manwood, and Mounſon, cofts are not given in'this Caſe. And by 


Manwood, upon the Aonſuit, in an Action upon the Statute of 8 H. 6. the 
D Delendant 


In the Kings- F Seck- font 1 
Bench. e fords Caſe. Deans Caſe, 


Preſcription. 


Rectory, q%id- minus ad quem, Akio this wd Ret}ywhich ought to be terminus ad quem, 
ie a, 500. inntettain, top a Nene is u thiniy" wien volt Gy of divers-things, as 


— 


Deren pngt chall not have-cotts,foz that is nat a perſonall wzong, foz the Wrir 
is difſeſtwit, wylch is a ral wong. 


Mich. 19-and 20 Fl. In the Kings Beneh. 


F Treſpaſle-fozVzeaking of his C loſe, the Detendant juſtiſled, to have a 
way by pꝛelcrtptien over the Land in which the trefpaſſe is ſuppoſed; foz 
currying ouch Lites Uſque ad Rectoriam de D. from ſach a place: And 
it was holden by Wray, and the whole Cour, that the plea was not gend; 
fopirt pleaving ſueij a Way; thete-ougyt to be ſot fazth, terminus quo, & ter- 


Gheby,-Tithes, Sc. But he to have ſid; ths Parſonage Youſe, oz 
other ptate certain: And4#fterwatds it was chem to the Court, that the 
ſuto ned ʒy did con u ane ly of &ithes and ſo there is not any plate certaim 
ay Patfonags Boaſe, Barum Kc. to wöyteh the Tithes have uſeFto'be carrty 
ev, tz che Tithes dave ufed ke be let to farts divers perſons, who have 
carried ſuch Tithes to their own houſes, and the Defendant is one of the 
Farmers of the Tithes. Wray, If your caſe be ſuch, you ars to plead in 
this manner; That J. S. is ſeiſen in Fee of the Rectozy of D. and that 
time out of minde, he, and all thoſe, &c. have uſed foz them and theirs foz- 
merly to have a way to carry their Tithes fon ſuch a place over the Land 
where, &c. unto ſuch a high wax, and name a way, 2 is the next to the 
placs weer the ttefpalfe wa done; the which caule the Defendant pleated 


| ſo@@jdiaij te che vifettion of thy Court. 


mw - bo | Hillar. 20 Elz, Id the Common Pleas: 
VIV. Wingfttkh aud Scckfords cet. 
Debt fog arrerages of Neat! upon a Leute fog years, the truth of the 


Debt for Rent, [ caſs tous, Chat befoze af OI iwentred, the land Leaſey was evicted 


Pleadings. 


Dower. 


uyon n Gim Titke ; ndert pfended, that he owed him nothing : 
It nom 6 hight give th evidence the kalt eviction wong the Aueſtion, any 
it won tho opiaton ef Dyer, Matiwood; aud Mouafvti, that he could not, but 
he ought to have pleaded it ſpecially; and they denied the opinion of the 
Preignothories, who ſaid, that the Defendant onght to have pleaded the 
Eviction, and coidtabde Judgement if Acton; and not rein luy doit, and 


the Court adviſed the Defendant to plead accozdingly. 


Hillar. 20 Eliz In the Common Pleas. 
XV. bea ont and Deans Caſe. 


If Dower by6tight by the wife of Bearhorit Maker of the Rolls, in the 
time of E. 6. The Delfessant ſaid, that he himſelf,” bete the Wiit 
vzoaght, vis aTigns a Refit of 101, per and. tothe Demanoant, in recom 

of her Dowor, upon whieh the Dernativant viv vmatre in Law; and 
tauſe was, becauſe the Tenant had not ſhewev what Eftate ye yay in 
tho Lands at the time of the granting of the Rent, as to fay, that he was 
feiſty in Fee, and granted the ſaty Menke; ſo as it might appear fo the 
Court upon the plea, that the Teuant hav al ditufteil poet fv grant ſuch a 
Rent; was granted vy dhe whole Court, and the demurte holden good. 
Hill. 


CO Camo ume wimwon 


Hinde and Sir Joho? lu the Common- 11 
Lyons Caſe. c 5 Pleas. c 


Hill. 20 Eliz. In the Common- Pleas; 


XVI. Hinde and Sir John Lyons Caſe. 


/ 


then foz two parts he is not in by Deſcent ? And by Dyer and Manwood, 
Juſtices, here is not an Ellatertayl, fo no tayl was to riſe befoze his ſaid 
age, and therefoze the tayl ſhall never take effec; and the Fee-ſimple doth 
_peſceny, and remain in the Son, unleſs he dyeth within the age of 24 years 


tainey his ſaid age, he hach a Fee-fimple, and 


that of the whole 
generaf Judgment: ſhalf be given | of his 
own Fer: Ans an legt hat (fot he eg uf 2 


as well thoſe which he hath by dgfcent from the ſame Antetkez, as any elſe; 


and a Capias tieth agatni him. Beſt Manwood conceived, That if general 
l eee 
not tie; although in cafe er filfe Plen & lteth. Dyer! contrary; and the 


Wrir againft the Beit is in the Debet & Detinet, Which" pzoves, that in 
Law if is his own Debt : and he fat, tht he coul hein a pzeſident where 
fuch an Action was matntatnabte again the Erecatozs of the Heir. 


XVII. Hl. 30 Eliz, Ta the Comman-Pleas. 


A Man made a Leafe of Lands by Anventure, to begin aitet the erpira, 
tion of a Leaſe thereof made to'vine Duffam ; andin an Aaion of Co 
venant bzenght by fhe- ſecond Leflee againſt the Leffo;, the Keſbz tan, 
That-there was nofircFDuffam in rerum gacurs, at the time of tho ſuppoſed 

Leaſe made to Duffüm +! it was argued, That this Mien doth not lie e the rel 
Lefſoz fo? he ts eſtoppey to ſay again the Anventgre, Chat there is na ſuti 
Duffam &e. And alſo tr no ſuch perſon was, then the firſt K eaſe was 

vopd. and then the ſecond Leaſe Hall begin pꝛeſentin which Manwood 

and Mounſon granted: and by Manwood, the Defonnant Mall be e ſtapped 

by the Recital of the firſt Leaſe, to ſay, That there was no ſuch Duffam : 

And although the comupan Gzouad ts, That a Recital is not an Eſtoppel, 

vet where the Recital is material, as it is here, it is otherwiſe, foz here ths 

ſecond Leaſe is to begin upon the expiration of the recited Leaſe ; and 
therefoze in this caſe it Haft de an'Eftoppel, 


THI Eule IG Gm nie 3 *iq 


hd £4 T | "is Wiandth N M:<. 


the Plaintiff 8 
— enemy herons the Bannoz of D. C- of 4 owe. 


Ts - 
C 
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In — 1 8 — Sen Coll an a 


Action upon 


the Stat. of 
5 Eliz. for Per- 


jury. 


— 


XVIII. Mich. 20 Eliz. In the Kings-Bench. 


N an Action upon the Statute of 5 Elizab, fog a Perjury by thzee, the 
Plaintiffs declared, That the Defendant being examined upon his oath 
befoze CommilTioners,. If a Surrender was made at ſuch a Court of a Co- 
pphold to the uſe of A. and B. two of the Defendants e The Defendant 
ſwaze, there was no ſuch Surrender made, ec. Exception was taken to the 
Declaration, becauſe that the certainty of the Copyhold did not appear up⸗ 
on the Declaration: foz the Statate requires, that in ſuch caſe the party 
grieved ſhall have remedy, ſo as it ought to appear in thing he is 
grieved; quod fuit conceſſum per totam Curiam. Another Exception was 
taken, becauſe the Aion is given in this caſe to the party grisved, and it 
appeareth upon the Declaration, That the @urrender, in the negative de- 


Abatement of poſing of which the Per jury is aligned, was made to the uſe of two of the 


Writ. 


Action upon 
the Stat. of 


13 E. 1. of 


Wincheſter. 


Plaintiffs onely,- and then the third perſon is not a party grie ved, fog he 
Erden grietas have jopned with th party not rden the Wit l c. 
gr d * d, rit 

bate againft them all, which Wray and Southcote granted. a 


XIX. 19 Eliz. In the Gommon-Pleas, 


1 an Acton upon the Statute of Wincheſter 13 E. 1. againff the men 
2 

ra 5 ei arrer 0 

is not vet come 5 . — 2323. 


Manwood, Auſtice, ſaid, When A was Servant to Sir James Hales, one 
of the Juſtices of the Common-Pleas, one of his Servants was robbed at 
Gadds Hill, within ths Hundred of Graveſend in Kent, and he ſued the men 
of the Hundred upon this @tatute ; and it ſeemed hard to the Anhabitants 
there, that they Chould anſwer foz the Robberies done at Gadds Hill, be, 
cauſe Robberies are there ſo frequent, that if they ſhould anſwer foz all of 
them, that they ſhould be ntterly undone. And Harris, Serjeant, was of 
with the Inhabitants of Graveſend, and pleaded foz them, That 
minde, ec. Felons had uſed to rob at Hill, lo pze- 

d afterwards by award they were charged: And note, the 
Caſe was, that ther men were robbed, and they thzee joyned in the Acion 


20 Elz. In the Common - Pleas. 


XX. Colſhil and Haſtings Ce. 


Are e by CallhilagainR 


fog Lands in his poſſeſſion in the County of * 


,,,, , e 


en ein, lwthe-Kiogs? 
| Caſe. 8 Bench. 8 


Tye Sheriff pot the Plaintiff the Conuſee, in poGeCion of parcel ofa Boule 
1 ſings to continue in the reſt of the honſe, by rea- 
ſon whereof Haſtings kept — of the whole, and held the Conuſee 


whole, cauſed the Sheriff,that he did not retozn the Weir of Extent, 
— it is cutred on the Roll, Quod Viee · Comes nihil inde fecit, — 
— — — new 
did retozn;; That old a Writ of Extent 
extended the Lands, by rea⸗ 
couldinat. exten them upon the new Wric. At 


r 


* 


And that was taken by the Conrt to be a 
caſe ; foz upon ſuch ſurmiſe, that | 
done, and that upon ſach entry on the all on Alias Breve might be well 
awarded. And afterwards, fecond Writ of 


upon 

Execution was done. Af this entry had not „A chould well agree | 
Baſket Plowden, that the ſame is an Execution fis the party, 2 
no retozned. - 4 | 


19 Eliz, In the Common Pleas: 
XXI. Stewards Caſe 


1 Caſe was, A. ſeiſed of certain Lands in Fee, granted a Rent-charge 
out of the ſame to another, andafterwards aliened the Lands to a ftran- 
ger. The Gzantee in a Replevin, did avem tc the Rent, and the ather 
party pleaded, That nothing yaſſev by the Deev : It was holven by th 
whole Court to be no plea , noz can any ifſne be joyned upon it, but 

Plaintiff ought to have ſaid, That he did not grant by the Deed : Foz the 


fame is a Rent newly created, and which had not his eſence befoze the 

es ar ine, deat Ning ner ER 
ene, gs | 

moſt naturall iſſue, foz a thing not in eſſe, non poteſt tranſite. _ ” 


XXII. 19 lis. In the Kings Bench. 


That the goods were batley to him, to bail over to J. S to whom he had deli⸗ 
veredſthem, abſque hoc, that he did convert them to his owne aſe,per venditio- 


nem hominibus ignotis. At was moved by Egerton, that that matter is nat tra. 
E verſable, 


Execution 


out; Che Conuſee, to the intent that he might ha ve full * per feu poſſeſſion of executed. 


[ A an Action.upon the Caſe u pon a Trover and Converſſon fo his owh aſe Trover and 
per venditionem quibuſdam hominibus ignotis, the. Defendant pleaded; Converſion. 


Þ — = - 
— — 
— — — ——  —  — 


14 
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Outlawry. 


dente, Oed Wzay <0ovethc,-foz the converiion in hib own ule, is the 


rer and yrocs'd{rhe-Acton, and not the ſetting of the goovs, &c. 
XXIIt. auch. 10 aud 20 fin. im abe Common Pleas, 8 


. ͤ—— anvthe Huftings 
A por Judgement was holden 8 


=; 1 K ie Cate Pla.” 
„N Lende ci. 


e ee Wenn actes Bass pen a Tecogni; ante, and had 
Yadgement upon defiadſt, -Quod habear Execucionem, and afterwards 
be kþvaght an figion of Debf upon the ſaid Judgement. and exception mas 
taken to they Aa: fo7 that hp onghe to pzoceed upon the Judgement given 
CE He — tcoſbing to the ſaid Indge- 
ment by Elcgir, og Scire faciasy/' but hat by Capias ; but the Exteptton was 
not allowed Foz the Recognizance is a Judgement in it ſelf, and an Action 
of Debt will lie upon it; without any Judgement in the Scire facias ; 


A lieth as well as 3 
And Dede let as tell pop, the Andgemend, as upon the Recagnizanc 


XV. EIS. Wat pi 


tig lelſed of Lands in Fee, 
[ u on 


oh Fray) be la He 
a Fed divers petſans, ( 

ö .) and 2 oben Been the Hus 
band levyed a Fine fo the ſamo uſes, and took a ſecond Wife, and dyed : 
The ſecond Wife, by the aCent and commandment of the Arſt Fectfees, af- 
ter the five years pat after the Fine, entered to raiſe the nſes mentioned 
in the This Cle tes ar limited to the ſecond Mite. 


ol the Juffices of the Court of Co 
Medi, Auite, ronceft conceived, hat Entry of 4 teen 
wa free wit Rs comm 1 N wile 
in eſſe, ok 
dert wis in eff when the A e 07in poll; nyt lob 


poſlivility 


the ſame caſe: 

quent; fog 5 E. 47 

aftermarys I R. 355 

uſe : | 

uſe: and afterwards 

Theſe Ules at the; fix were of, 
error fei; I 1948 


An 
Man, enn 


dy 

bat ih who ſhould 
bade the Lands et pra 4 dn 

Manwood, Juffice; As to the c mmence 
long as mankinde bath heen guided by. 
is made af Uiſes in dux ancient | 
have been but of late times. N 
at all, is a Non ſequitur. As loy 
fidence hath been; and allo as lang 
of Cauſa Matrimonii prolocuti: and 


then then now 
not give occaſion to their Feoffozs to bzing 
— as 
ald, hahe taken their begining 
3. Foz befoze the (aid Statute, if a man had ma 
declaring any uſe, it ſhonld be to the uſe 
is a ſufficent conſideration betwirt the. Feoffoz - 
any 


Feotfet to raiſe the\tiſe, l. 
wem: vat yow by th 


1 


8 
ft 


B. 30 H. 8. Br. 
covenanits with B. that when B. ſhall enfeoff A. of 


O 
TT 


notwit 

Uife, but the Remainder. 

Harper; Juſtice. - Uſes began about 18 E. 2. after which time there was 
inch a general liking of them, that they were anew nſed, but they did not 
come into common pꝛactice befoze the time of King Henry the ſixth, when 
the great contention fell out betwixt the two great Youſes of York and Lan- 
caſter, at which time Uſes were in great eſtimation g the ſafety ot In- 
heritances. Afterwarys, Uſes by pzactices became miſchievons, and pzes 
judicial to the publique Juffice of the Realm, and to many particular per- 
ſons ; foz ſome, timentes implacitari, conveyed their Lands ſecretly ta uſes, 
ſo as he who had right knew not againſt whom to bzing his Action : and foz 
that, divers Statntes have been made to enable the @nbjeit to implead the 
pernds bf the'pzofits, 4 H. 4. 7. 11 H. 6. 4. 1H, 7. And as to the making 
of the Statute of 27 H. 8. the truth is, That the King was viſplcaſed foz 


the lefs of Wardſhips, and other injuries done to him; foz which cauſe be 


complatney 


— "RR 7 9 


ht. 


YT 


romplained to the Judges of the vefec of the Law in that caſe who there, 
upon Hewes unte the King the cauſes of injuries any lofles to th 
Ring; ans farther ſhowev' to the King, That if the poſeſſton might 
jyynevto the we, all wn ge well, and all the injurtes, wzong, and 
which came tothe King by reaſon of ſuch Uſes, Mills, and ſecret Feoff- 
ments. would bs Jog which the King tommanded his Coancel to 
frame a Bin to that and pꝛeſent it to the Youſe of Commons in 
the 24 year of his , but if was thartsjected; and the Ring at that 
time wauln have been contented, that the fourth part of the Land onely 
Houtd deſcend : and from that time the Aing ſtayed further pꝛoc 

in the ſais cauſe until 27 H. 8. at which thne it took effect : Any their 


Mus 
Wife, in which cafe they hall take joyntly, 

Dyer, thief Juſtice; As to the begining of vaſes, he conceived that the 
dame was immediately after the Statute of Mortmain, at which time all 
their Yifts then in pzactice were found out : which ſee, the Statute of Mort- 
main, 7 E. 1. Stat. de Religioſis : foz which cauſe they were after dziven 
to fide out ofher Ghifts not pzovived foz by the @tatate, which were eſpyed 
by the making of the @tatnte of 15 R. 2. cap. 5. and in that @tatute theſe 
wozrs, Behoof and Uſe are uſed ; which is the firſt place thoſe wozvs have 
been uſed in our Law, and yet long time befoze that Statuts Uſes had been 
in pzacice, as appeareth in the Exchequer, 34 E. 3 the which in the time 
of Queen Mary, when the ſaid Recozy was ſhewed in the Exchequer to the 
Juſtices, the effect of which Recozy was, That Walter de Chirton, who 
was Cuſtomer of the King, became indebted to the King in the ſum of 
18000 l. and with that the Kings mony had purchaſed in the name of his 
friends, to defraud the King, many Lands, and teck the pzofits of them; 
thoſe Lands ſo purchaſed were extended to the uſo, and foz the King, in pay- 
ment of his Debt, as well as if Walter de Chirton himſelf had been ſeiſed 
of them, any that by the advice of the Chancelloz and the chief JInffices. 
Now Uſes by frac of time have grown in credit, ſo as Ceftuy que uſe 
have been ſwozn in Inquefts, and by the Law they might juſtifie the main- 


taining of their Feoffees when they had been impleaded, which they conld | 


aot have done if they had not moze „ in the Lands then — 


Brents [ 
Caſe. 


and they (Uſes) have been in ſuch reckoning and account fince, that an Wſe 
bath obtained the name of an Inherttance, and is now reputedamongft the 
<Eftates of Lands in our Law; and therefoze we ſay in @peeches, and in 
penning of Statutes, Eſtates in poſſeſſion, and Eſtates in uſe : and a Uſe 
be limited to Pariſhirmers,no moze then the Land it ſelf; ſo as there 
is a great affinity -betwirt the wozds, Lands and Uſe, It is to be granted, 
@hat the Statute of 27 H. 8, doth deveſt all out of the Feoffees, pet it 
noth not de veſt it befoze- that the uſe be veſted in Ceſtuy que uſe, foz the 
words of the @tatute are, That the poſſeſſion ſhall be executed in ſuch 
manner, quality, and degree, as was the Uſez therefoze the veſting of ths 
Uſe: onght to paecede the execution of the poſſeffion to it. And be was of 
opinion, Chat this future Uſe in the pzincipal Caſe limited to the ſecond 
Mite did remain in the Feoffees at the firſt, but that they had de ſtrayed it 
by their Feoffment ; foz the ſecond Wife at the time of the Feoffment was 
not known, and therefoze it thall not now accrue : And he was alſo of opts 
nien, That this limitation to the ſecond Wife was voyd at the begining ; 
Foz the ſecond Wife was not a perſon able to take, when the Eſtate and Uſe 
limited to the ürſt Wife was determined, and therefoze ſhe ſhall not take 
at all: and if ſuch an Eſtate had been limited in. poſſeſſton, it ſhould not 
have veſted, no moze then now. 2 35 
Mounſon, Juſtice ; W den the Feoffoz and the Feoffees joyn in a Fine 
of that Land, within which the uſe in future is wzapped, be conceived, 
Chat the Uſe being in abeyance and conſideration of the Law, could not 
be tauched by the Fine. It is to be confeſſed, That an Uſe may be diſcon- 
after to the uſe of B. in tayl, ec. A. makes a Feoffment in Fee, and dyeth; 
the ſame is a diſcontinuance of the other Uſes : and ſee 27 H. 8. 29. And in 
dur Caſe, the Uſe might ariſe without any Entry of the Feoffees ; foz the 
Uſe is not diſcontinued, but the Feoffees are barred by the Fine: And he 
war alſo of opinion, That this Uſe might take effec without any Entry; 
and take effec accozding to the limitation, | . 
Manwood, This Eſtate which is limited in uſe to the ſecond Wife, be⸗ 
caufe it cannot veſt in her becanſe not known, the Feoffees are yet content 
with it, and this Uſe is to grow out of their Eſtates at the ſeaſonable time: 
Then when they jopn in a FeoEment, their Eſtate which was the root 
of the 'Conveyance, and the Uſes which are the bzanches, ſpzing not till 
the dyeth ; and therefoze if the Eftate of the Feoffees, which is the root of 
the Uſes, be deſtroyed by alienation of the Land befoze the Uſes have their 
be ing. as in our Caſe it is, becauſe that then the ſecond was not known,no uſe 
can afterwards riſe, foz by the Feoffment they are deſtroped, and alſo 
every poſibility of them. But if the Uſes had been in eſſe, ſo as the per- 
fons to whom they are limited are known, then the @tatute ſhall execute 
the poſſeſſion to ſuch uſes. And as to that which hath been objeced by 
my Bzother Mounſon, That the Law ſhall keep and pzeſerve the Uſe, 
and that notwithſtanding any thing done by the Feoffees at its dne time it 
ſhall riſe : That cannot be; foz the Statute of 27 H 8. doth not ſpeak 
of ſuch Uſes as this in our Caſe, but of ſuch Uſes onely, of which one 
may ſay; ſuch a uſe is limited to ſuch a perſon , and ſuch to ſuch a per- 
ſon. et. and ſuch uſes are onely executed by the @tatute. It may be de⸗ 
manded, Mhat Gftate the Feoffees have in the Lands until ſach uſes be 
erecated 2 It map be anſwered, A Fee-fimple determinable, as the Lozv 
hath when he entereth upon his Willetn Donee in tayl ; And J conceive, 
That this nſe was not in Cuſtodia Legis, quia de minimis non curat Lex: 
and the uſe was ſuch a thing of which the Law took no knowledg; and in 
| cafe of an Eſtate in poſſeſſion, ſuch an uſe in abeyance ſhould be bound: 
As a Leaſe foz liſe unto A. the Kemainder to the right tors of B, 
, (uffers 
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A. ſuffers a common Recovery in the life of B. who after wards dyeth, 
and afterwards A. dyeth, the Meir at B. is bound, foz, he had not right 
at the time of the Recovery. This Kine levyed by the manner chall 
not deſtroy the uſes limited to the ſecond Wife ; taz as to the Feotkees, 
they have nothing to do with the Lands to transfer any Eſtate againſt 
the fozmer limitation; fc the Statute leaves nothing in the Feoffees, 
bat veſts all in Ceſtuy que uſe, and that which. cannot veſt in him to 
whom it is limited, ſhall return to the Feoffoz: As if A make a 
a Fee to the ule of my lelf foz life, and aſter to the uſe of my 
ſecond Mile, all the Fee is now in me, and when J take a ſecond 
Mike, then the Feoffees ſhall be ſeiſed to the uſe. of ſuch Wife tn 
Kemalnder foz her life: but. in the Caſe at Bar, the Feoffees, at the 
time when this ſecond . Mike was in eſſe, had not any thing in the 
Lands, foz they had departed with all their Intereſt befoze by their 
Feoffment and Fine. 7 | ; | 
Note, That by the firſt. Feoffment the uſe was limited to D. the firſt 
Mike of the Feoffog, foz term of her life, the Remainder in tayl to A. 
Brent, the Rematnyer in fee to one Broughton, and all theſe uſes were ex⸗ 
ecuted by the Statute; but theſe perſons were not parties to the Livery, 
but onely the Feoffees, which had not any thing : Then when they make 
their Letter of Attozny to make Livery of ſeifin (not being ſeiſed of the 
Land) the Attozny onely is a DiCeiſoz, and ſo nothing paſſed from the 
Feofkfees, if any right had been in them: and foz another Reaſon nothing 
ed by this laſt Conveyance out of the Feoffees, foz the parties to the 
atter Conveyance had notice of the uſe, and ſa it appeareth by the ſecond 
AJadenture, the which makes mention of the fir ſt uſes, ec. | 
Dyer, Yere in our Caſe, The Founders of theſe uſes, i. the Feoffoz 
and the Feoffees, have an intent to overthzow theſe uſes, foz at the com⸗ 
mon Law the Feoffees might do it of themſelves; As if the Faoffees 
had made a Feoffment in fee in conſideration of mony to others who had 
not notice of the uſes, now the uſes are gone, and the ſecond Feoffees 
in ſuch caſes were ſeiſed to their own, uſes. . J well know, That by 
this Fecffment all is deveſted out of the Feoffees, which might veſt in 
the perſon to whom the uſe is limited; but here this uſe which was li⸗ 
mited to the ſecond Wife, could not upon the limitation cf it veſt in 
any perſon ; - and therefoze it ſhall remain in the Feoffees who are put 
in Truſt with it, and therefoze have intereſt in the Lands until all 
the Truſts be perfozmed : and therefoze the ſecond Wife was adviſed 
by her Councel to make her Entry in name of the ſurviving Feoffee, 
and the intereſt which the Feoffees have in the interim, until the execu- 
tion of all the uſes, is a Fee-ſimple determinable; foz the whole intereſt 
is not de veſted oz dziven out of the Feoffees until the whole Truſt be ac- 
compliſhed, i. until all the uſes limited upon the Feoffment are execu- 
ted, and have their full perfection. | 
And whereas it hath been alledged on the other fide, Thit upon the ſe- 
cond Feoffment nothing paſſed out, of the Feoffees, foz which it (hall not 
be ſaidin Law their Livery, but that the Attozny ſhall be ſaid the ſole 
DiCeiſozz As to that J conceive, That whatſoever was loft in the Feetfees 
paſſed by that Livery. If he in the Ke ver ſion upon an Eſtate foz lite 
makes a Charter of a Feoffment, and a Letter of Attozny to make Livery 
of ſeifin without wozds ad expellendas omnes, &c. if Livery be made by 
fozce thereof, the Fee /ſimple (hall paſs ; And he cited a Caſe which was ar⸗ 
gued befoze all the Juſtices of England, repozted by himſelf 2 and 3 Mi. 
151. Divers Leaſes foz years were made of the Demeans of an Abby, af- 
ter which the Reverſion was granted tothe Counteſs of Richmond foz lite, 
after which King Edw. 6. granted the Reverſion in Fee to the Carl 
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Trin. 29 Eliz, Ia the Kings Bench. Rot. 342. 
XXVI. Thurkettell and Teys Caſe. 


[ NB Debt by John Thurkettell agatnft Edw. Tey, and Mary his wife, Exe - 
cutrix of Robert Thurkettell, the Cafe was, That Agnes Thurkettell, mo- 
ther of Robert, the de viſed certain Lands to Robert, and after- 
wards deviſed 40 l. to the Þ John, upon condition, that the ſaid John, 
Cum requiſitus eſſet acquietaret, & retaxaret prædict. Roberto omnes aQiones 
reales & perſonales, querelas, & c. prædict. 40 l. per dict. voluntat. legatis tan- 
tammodo exceptis ; Agnes died, Robert made two Bonds fo John, The firſt 
was endozſed to pay 20 l. parcell of the ſaid Legatie, within a year aſtor the 
veath of the ſatd Agnes, ſo as the Plaintiff releaſe accozding to the NM ill of 
the laid Agnes, The 2* Obligation was with the ſame sondition,to pay 20 l. 
refidne of the ſaid Legacie within two years after the death ot the ſaid Agnes, 
upon condition to releafe, ut ſupra, and all this matter was pleaded in barre; 
And further, That Robert required the ſatd John to make the Keleaſe, &c. 
which he refuſed, and they were at iNne upon the requeſt, and it was fcuny 
foz the Plaintiff; i Quod dict. Robert. non requiſivit, &c. upon which 
Verdict Judgement was given foz the Plaintif;upon which the Defendants 
bzonght Error, betauſe it appeareth upon the Reco2d here, quod Billa prædict. 
proſecuta fait infra duos annos poſt mortem dict. Agnet. & fic ante diem 
ſolutionis: Foz the ſecond Bond, ſee 46 E. 3. 28. by Finchden and Perſay, and 
ſee there, by Perſay, That if my Wzit be bzought befoze the day of payment, 
and doth depend in ſuit till after the day of payment, that my Mit is made 
goody; foz at all times the Defendant was my Debtoz. And afterwards in the 
pzincipall Caſe the Judgement was affirmed in the Exchequer-Chamber : 
and note, that the day of patment did incurre, pendent the Writ. 
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29 Fliz, In the Exchequer. 
XXVII. Lightfoot and Butlers C2ſe. 


was ſaid in this Caſe by the @ollicitoz Generall, That it one holveth 

of the Queen, as of her Pannoz, be ſhall not have the pziviledge of the 
Exchequer foz that cauſe ; But if the uing drants Tithes, and thereupon 
reſtt veth a Rent, nomine decimz, and a Tenure of him, there he ſhall have 
the pziviledge : The pzincipall caſe was, That one of the parties claimed 
the Lands in queſtion as his Freehold, but holven of the Queen as of ſich 
a Pannoz; And the other claimed it as Copy-hold, holden of the ſame 
Mannoz; And the Freeholder did ſuggeſk in the Exchequer, That the de⸗ 
mands of the Þannoz are not indifferent. Clark Baron, Af it be ſo, this Court 
ſhall have juriſdiction. Manwood, If the matter paſſe againſt you wzong- 
fully, wherefoze may you not have an Aſiſe * And the Caſe of Beaumorris 
was cited(but A remember not to what purpoſe) i. The Maioʒ and Commu⸗ 
nalty of Beaumorris,were Patrons of the a Chantry ; and they and the Chan 
try Pꝛieſt made a Leaſe foz years by Indentave, in the end of which was 
this Clauſe, In cujus rei teſtimonium, tam the Pzieſf, quam the Maio and 
Communalty have put their common ſeal, and it was moved that there was 
not any ſeal foz the Pꝛieſt, foʒ he could not have a common ſeal with the maioz 
and Commanalty. Clark, Twentie men may ſeal with one ſeal, and they may 
alſo all ſeal with one ſeal upon one piece of Max onely, and that ſhall ſerve 
foz them all, if they all lay their hand upon the ſeal together. Manwood, 
They may all ſeal with one ſeal, but upon ſeverall pieces of Max. Gent, 
When many are parties to a Deed, the wozds are Sigilla omnia; which cans 
not be aptly ſaid in this Caſe, where all ſeal upon one piece of Max. 


29 Elix ; In the Exchequer. 


XXVIII. Barnes and Smiths caſe. 


7 Barnes, Erecutoz of Barnes, late Biſhop of London, bzonght Debt 
foz arrerages of Rent, xeſex ved upon a Leaſe fcz years, ot certain nes 
demiſed to Smith, i. Mynes called — 2 Hynes called Greenbourn ; and 
it was againft the Txecutozs of Smith, The Defendant pleaded, as to par- 
cel non detinet, and as to the other parcell of the arrerages, That in the In- 
denture of Leaſe, there is a Covenant, That if it (hall happen, that the ſafd 
Leſſee be hindzed, Quo minus Mineriis, præd. gaudere poffit ; Mhat then ſo 
much Rent ſhould bs deducted anno, to the value of the Pyne, that he could 
not enjoy, &c. And he ſaid, that he was hindzed, Quo minus gandere potuit 
Mineriis prædict. &c. and iſſue was joyned, that the Leſſee could not en- 
joy, &c. and it was found foz the Plaintiff, Jt was moved by Coke, in 
arreſt of Judgement, That here is not any place ſhewed, where theſe Pynes 
were, ſo as it doth not appear from what place the Uiſne ſhould come; as if 
in an Action (as hers) the Plaintiff declares of a Leaſe made of Lands, 
called R. in ſuch a County, the ſame is not good. The iſſue here is, Non 
potuit fodere in prædict. Minera de Gzeenbourn, oz the ſpace of ſeven years 
and an half, from whence ſhall the Uiſne come foz triali of it? Not from 
Durham where the Leaſe was made; foz no affinity oz neerneſſe is betwirt 
the place where the Leaſe was made and this illue. But if the ine had 
been, That the Leſſoz bad not any thing in the Þynes at the time 
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erception was, becauſe that the plea is; Quod non potuit fodere, in 3. 4, 
5, 6, 7, 8. dimidio, 10, & 11. and that appears to be ſeven years and a half, 
and the Jury finde that he could not digg, per ſpatium ſeptem annorum tan- 
tum, without ſpeaking of the half year, and ſo they have not given a full 
Uerdic : And as to the firſt Exception, it was ſatd, If a thing be alledged in 
pleading which is iluable, and there is not laid down any place of it, al- 
thongh that no iNue be jopned upon it, yet becauſe he hath pe vented the 
other of his plea to it, Judgement given in ſuch caſe ſhall be re verſed: any 
ſoit was rated, betwixt Marthe and Stanſham: 50 upon the Statute of 
Uſary,the Infozmer charged the Defendant, that by way of cozrupt bargain 
ye hath recetved ſo much, and doth not chew the ptace, although no tae wag 
joyhhen u pon it, but they were at ilſne upon another point, pet if Javgement 
in ſuch caſe be given, if Mall be reverſed. And in all Agions upon the Cafe, 
where Requeſt is nocoffary, and the Plaintiff onght to alledge it; the 
place of the Requeſt mai bs ſhewed : and he ſaid, Chat ſuch (Nag was to be 
tried where the Þynes Leaſed ate; and here no place is alledged, where the 
Ae, but onely inthe County of Durham; and yet a Uiſne of the City 
of Durham hath tried the ine, which ought not to have been, but the Uime 
omght to have come, De corpore Comiratus. Clark Baron, If the ine be 
foyncd upon taking of the p2offfs, tt ſh ali be tried where the land is, but Non 
debet, oz detinet, where the Leaſe is made. Coke, The iffne is, Non potuit 
fodere, and that is locall ; therefoze it (hill be tried where tho Pynes are. 
Manwood, Non potuit fodere, Non potuit gandere, are not locall ; butt Non 
fodit, non gaviſus ſuit, is locall, and ſhall be tried where the Bynes are 
and here it is not ſhe wed how de was hindzed to digg, &c. and the iſſue is to 
be &e is, non de actu. Thafield, as to that twhich Coke hath ſaiv, That 
the Mint in this Caſe ſhall come, de corpore Comitarus, the ſame is not ſo, 
eg ſuch a Une chall never be, but where the ae is upon, Nul tiel vill 
hamlett, 02 place known : In another Caſe, the triall ſhall be, de corpore 
Comitatus, as in a falſe impꝛiſonment the Defendant juſtiftes, that the com- 
mon voyce and fame was, that the Plaintiff comitted ſuch a Felony, &c. 
The Plaintiff traverſeth the common voice and fame, there the Ailne ſhall 
be, de corpore Comitatus, 11 E. 4. 4. and 5. and ſee alſo 25 Eliz. the Caſe 
of Gynne and Conſtantine repozted now in Coke, 6 part Dowdales Caſe. 48. 
As tothe defect in the verdia foz the half year, the Recozd is not ſo; foz the 
Reco2d is, dimidio anni decimi, & undecimi, and ſo two half years make a 
whole year; and ſo there is but ſeven years in which the diſfarbance ts ſup- 
poſed to be done. See as to the Uiſne, de corpore comitatus, 22 E. 4. 
4 Uiſne 27. Another Exceptien was faken, becanſe that the Declaratien 
is, That the Leaſe was made at Durham, in Comitatu Dunelm. and doth not 
ſay alſo in Selberg, foꝛ ſuch is the name of the County Palatine ; but to that 
it was (aid, That every Weit of Execution which goes into the County Pa- 
latine, is direcer Epiſcopo Dunelmenſi, & Cancellario ſuo,quod det in man- 
datis Vice · Com. ſao, &c. And Durham was called Selberg in ancient times, 
attd the name of the County Palatine there, is commonly Dunelm. & Selberg. 
and their pleas there entred; Placita coram Juſticiariis de Dune lm. & Selberg. 
but the ſa»1e is amongſt themſelves onely, and all direcntons from hence to 
them ate Epiſcop. Dunelm. without mention of Selberg, and a Pꝛeſident was 
ſhe wed to the Court to that purpoſe and intent. Manwood, Levied by di- 
ſtreſte, and iſſint rein arere ſhall be tried where the Leaſe was made: Clark, 
Chat is true,fo2 by the (Iſſint) the plea befoze is waved : And fee8 H. 5. 10. 
Where an iffue is to be tried in Lincoln, oz ſuch a town, which is a F anchiſe, 
the Venice facias all be of Lincoln, &c. and not de vicineto de Lincoln; fog 
then the Jury ſhall be as well of the County adjacent, as of Lincoine it ſelf, 
which the Sheriff of Lincoln cannot do: but a Venire facias de ſubut biis of 
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pleaved, that the Defendant had entred into part of the Mynes. and ſo 
ſuſpended his Rent, upon which they are at iſſue ; that, by Manwood, ſhall be 
tried by a Jury, de corpore Comitatus. The iſſue here is, If the Defendant 
might enjoy thoſe Pynes, Secundum veram intentionem dimiſſionis prædict. 
and that is referred to the Deviſe which was made at Durham, and there it 
is well triable. And afterwards, at another dap it was bolden, That 
all the iaes are Jeofailes; but as to the want of place, the ſame was holden 
to be a materiall Erception. Dee the Caſe of Pynes, Plowd. 337. Exception 
was taken to the Infozmation, becauſe it is not laid down there in what 
Town o Hamlet Newlands lay; and it was holden, the ſame had been a ma⸗ 
teriall Exception, if the Defendant had demanded upon the Infozmation in 
which caſe there is no triall by Jury,&c-. and he ſaid, Miſnoſmer ſhall be tried 
where the Writ is bought, &c. o Ne unque adminiſter as Executoz &c. 
Manwood, Pere the Leaſe is ſaid to be made at Durham, in a place certain; 
if now there be not any other locall thing ſaid which might dzaw the trtall 
elſewhere, it ſhall be tried at Durham where the Leaſe is made: An Infant 
makes a Leaſe fog years, rendzing Rent, and aftewards re-enters, and avoids 
bis Leaſe by reaſon of his nonage, and Title is made again him by the 
Leaſe, upon which he pzetended nonage, it ſhall be tried where the Leaſe 
was made, and afterwards Judgement was given foz the Plainttf. 


Paſch. 30 E/iz. In the Kings Bench. 


XXIX. Roſſe and Morrices Caſe. 


4 Roſſe was Plaintiff in a Replevin againſt Edward Morrice, 
and George Manly Defendants, who made Connſance, as 15ailiffs to 
Jerom Weſton. The Plainttf declares, of the taking of two Geldings, 
20 Decemb. 29 Eliz. at Nayland, in th: County of Suffolk, in a certain 
place called Nayland-Courc. Meadow. And the Conulantce is that the place 
where was the Freehold of the ſaid Jer. Welton, &c. The Plaintiff in bar of 
the Connſance thewed, Tpat long time befcze, Sir Chriſtopher Danby was 
ſetſed of 30 acres of Meadow in Nayland, whereof the place where, &c. 
and Leaſed the ſame by Indenture to Thomas Calton, 19 Maii, 31H. 8. 
Habendum from the Feaſt of the Annunciation, 1553. foz the term of 45 
rears; Who, 1 E. 6. aſſigned his Jntercft to Edw. Roſſe, the Plaintiffs 
Father, who, 1 Mail, the ſaid1553. c:tred, and 11 Eliz. granted his In- 
tereſt to Bamford and Maſcal, who entred and were poſſeſſed. Sir Chriſto- 
pher Danby died ſeiſed of the Keverſion, 13 Eliz. and the ſame deſcended 
to Thomas Danby his ſon aud heir: 14 Eliz Maſcal died, Bamford, 15 Eliz, 
granted it to the Platatiff, Habendum from the 17 of March 1583. foz thꝛee 
years, which erpired 26 Elz. Bamford entred, and afterwards Thomas 
Danby granted the Keverſion to Edw. Rockwood in Fee, to which the ſatd 
Bamford Attozned ; and the Plaintiff by fozce of the ſaid Leaſe, put in his 
Catteli, &c. The Plaintiff, Replicando ſatd; That long time bcfoze that 
Danby had any thing, Jeofry, L925 Scroop, had iſſue of his body, Heary. 
Lozd Scroop, and died; And that one John Guntwarby was ſeiſcd of the 
ſaid Mannoz of Nayland, whereof,&c. in Fee, and by his Charter, 25 E. 3. 
gave to the ſaid Henry, Lo2d Scroop, the ſame, Et hæredibus corpore ſuo 
exeuntibus, who had iũ ue Stephen, wha entred, and died ſeiſcd, having iſſue 
John, who entred, and died ſeiled, having tuue Thomas, who entred, and 
3 H. 7. ſuffercda Common Recove:y to the uſe of himſelf and his heirs, 
The Recoterers enfecffed, Thomas ſciſed alſo of many other Lands, and hav 
iſſne, Ralph, Jeofry, Alice, El zabeth and Margery, and afterwards died 
ſciſed. Ralph, Logo Scroop eutred, and thereof did enkeoff divers * 
ant: 
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unto the uſe of himſelf, and Eleanor his wife, foz their lives, and the heirs 
males of the ſaid Ralph; and afterwards, the ſaid Ralph being poſſeſſed 
of the ſaid Charter of entail made, ut ſupra, by Guntwardy, 7 H. 8. De- 
viſed that the Feoffees ſhould be ſeiſed of the ſaid Mannoz of Nayland to the 
uſe of himſelf, and Eleanor his wife, foz their lives; and if they died without 
iſae of the body of the ſaid Ralph, the ſatd Jeofry then living, that then the 
Feoffces ſhould be ſeiſed to the aſe of the ſaid Jeofry, (being his Uncle) foz 
dis life, and after his deceaſe, ad uſum Rectorum hæredum in perpetuumſe- 
cundam antiquam Evidentiam inde ante factam; with an averment, that the 
ſaid Ralph, at the time of the ſaid Deviſe, and of his death, was poſſeſſed of 
the ſaid Charter of Entail made by the ſaid Guntwardy :. and that the ſaid 
Charter was the moſt ancient Evidence of the ſaid, concerning the ſaid 
Manno. Ralph died without tue poſleſſed of the ſaid Charter by which the 
Feoftces were ſeiſed of the ſaid Mannoꝛ of Nayland to his uſe foz life, and 
after to the uſe of the ſaid Jeofry foz life, and after his deceaſe, of the right 
heirs of the body of Henry, Lozd Scroop, lawfully begotten, by reaſon of the 
ſaid Deviſe, and the ſaid Charter, and of the reſidue of the Bannozs, to the 
uſe of the ſaid Jeofry and his heirs, Eleanor died, after whoſe deceaſe, the 
Feoffees were ſeiſed of the ſaid Mannoz of Nayland, to the uſe of-the ſaid 
Jeofry, right heir of the ſaid Henry, Load Scroop, of his body begotten, and 
of the other lands to the uſe of the ſaid Jeofry in Fee: Jeofry died without 
illue, by which the Feoffes were ſeiſed to the uſe of the ſaid Alice, Elizabeth, 
and Margery, Coſins and heirs of the body of the ſaid Henry Scroop, &c, and 
of the heirs of the bodies of the ſatd Alice, Elizabeth, and Margery, lawfally 
begotten, by reaſon of the ſaid Deviſe and Charter, as to the ſaid Bannoz 
of Nayland, and of the other Þannozs to their uſe in Fee; And afterwarvs 
the ſaid Alice took to husband, James Strangways, who had iſſue, Thomas: 
Elizabeth took to huſband, Fitz Randolph, who had iſſue Elizabeth, Dorothy, 
Agnes, Alice: Margery tock to huſband, Danby, who had iſſue, ir Chrifto- 
pher Danby,named in the Bar, and afterwards all the ſaid huſbands and their 
wives died, by fozce of which the ſaid Feoffees were ſeiſed of one part of the 
ſaid Pannoz of Nayland in thzee parts to be divided, to the uſe of the ſald 
Thomas Strangways; and of another part, to the uſe of the four daughters of 
the ſaid Elizabeth, and her huſband Fitz Randolph, and of another ſuch part 
to the uſe of the ſaid Chriſtopher Danby, and of their heirs in Tail; any of 
the other lands to the uſe of them in Fee, in degree of Copercinary; Eliza- 
beth, the eldeſt daughter of Fitz. Randolph, took to huſband Shirley, Doro- 
thy her ſiſter, took to huſband, Eſhe : Agnes took to huſband, Maynel, and 
Alice took to huſband Draufield. Thomas Strangways had ifſne, James, and 
died. And afterwards part:tion was made, by which, to James Strangways 
were allotted lands in Kent, and agreed that the Feoffees ſhould be ſeiſed of 
the laid lands to the uſe of the ſaid James and his heirs, and to no other uſe, 
To Sherley, and Elizabeth his wife, lands in Eſſex were allotted, and agreed 
upon the partition, that the Feoffees ſhould be ſeiſed to the uſe of them, &c. 
in Fee, &c. And to Danby the ſaid Panno2 of Nayland, in tail, by reaſon of 
the Deviſe and Charter afozefaid, as to the ſatd Panne of Nayland, and of 
other lands in Fee. And afterwards, 23 E. 8. notice was given to the 
Feeffees of the ſaid partition, and averred that the partition was equall,&c, 
and that the Feoffees were ſeiſed to the uſe of the ſatd partition, untill 
27 H. 8. and confeſſed the Leaſe made by Danby to Calton, and all the af- 
ſfignments ſet fozth in the Bar to the Avowzy, and further ſhewed That 
Thomas Danby entred upon Roſſe the Plaintiff, and enfoffed Rockwood, 
who enfeoffed Wefton. 
Coke, foz the Plaintiff, The Caſe is no moze; but where a man hath ifſge, 
a ſon and a daughter by ſeverall women, and Deviſeth his Lands to his ſon, 


and the heirs of the body of the Father, lawfully begotten, in which caſe, if 


the 
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the Don dyeth without iNue, the Tayl is extind, and the Daughter ſhall 
never hatt the Land, fes the doth not take by way of Never ſion oz Kemain- 
der, ann die doth not take in poſſeſſion, becauſe the poCeſſion was in ſcofry 
who was the Veir of Henry, &c. And theſe Caſes were vouched, 1. Ro- 
berges Caſe, 2 B. 3. 1. to Tal? Jobn Mandevile took to Wife Roberge, 
and Mendevile gave Land to Roberge, & hzredibus ipſius Johannis quos 
iple de corpore priedict. Robergiz procreaverit ; there the Bock is, That 
the Formedon was, Que . dedit Robergize & beredibus ipſius Johannis 
no ipſæ de dict Robergiz procreaverit , Et quz poſt mortem prz- 

Robergiae, & R. filit & hæredis dict. Johannis Mandevile, & hæredis 
ipſius Johannis de corpore dicto Roberg æ per dict Johannem procreat. &c. 
any the ſame WMzit awarded good, which Coke denyed ts be Law. And 
he citey the Cale of Dyer, 4 and 5 P. and Ma. 156. A. gives Lands to ons 
tag tife, the Remaitiver tyereof rectis haredibus maſcults de corpore dict. 
A. legleime procreat. remanere inde rectis hæredibus dict. A. who hath iflne 
two fans; and dpeth; A. dyeth, the elde ſt Don hath ine a Daughter, and 
deeth wit hant iNue male 1 And he conceived firſt, That in this caſe the 
_ Hinditation of the Kematnder in Tayl to the right Yetrs of the body of the 
Dena is vopd, fox the ano; cannot make his own right Petr a Purcha- 
keg; without yeparting with the Fee-ſimpie of his perſon : But admitting 
the limitatiom is good, be (aid we are to conſider, If this entayl to the Son, 
once vefied and counnenced in the poſſeſſion of the Son, when he dyeth 
without id mate, the Estate be fpent, 92 that the ſame ſhall go to the 
yeunger won : And he ſaid, that it was the Opinion of Dyer in that caſe, 
Las the yaanger Don! Was inheritable to the ſaid Eſtate⸗tayl: as in the 
Caſs of Littleton 82. where the condition is, That the Feoffee ſhall gi ve 
the Laws to the Son and Heir of the Busbhand and Wite, and to the Yeirs 
o& the body of the Father and Mother lawfully begotten : and tho Yusband 
and Wife-befoze any fuch Giit dre, having ine, and afterwards the Feof- 
fee gives the Land to the Son and Heir of the Yusband and Wife, and to 
the Meirs of the dovy of the Father and Mother begotten, the condition is 
well perfozmed : and if the eldeſt Son, to Whom the Gift is made, dyeth 
withant tue, the youngeſt Dow ſhall inherit: And in a Formedon in the 
Keoveeter, upon ſuch a Gift the Writ Wall be, Ec qua poſt mortem at the 
elde ow, ad ipſum reverti debet; betauls the Hus band and Wife obi- 
emut fine h@rede- de corpor. ſuis inter eos exeunt. And ſuch was alſo the 
Dytnion of Saunders. But Brook, Brown, and Catlin were clear con- 
tracy; Anm de fatd, that Bendloes Devjeant, who repozteth that Caſe, doth 
affirm, That Judgment wis given in that caſs , That the Effate-tayl 
was fpent; any that the Daughter ſhould have the Lands, and not the ſe- 
tand Sow: and ſs he fatd, That ia the Caſs at the Bax, the Eftate-tayt 
was ſpent: But he ſaid, That he concetved that in the principal caſe at 
War there is not any Etats · tayt at all, becanſe the wozns (upon which 
1 is conceived) are intertatn and too general, viz. | ſecun- 
dum antiquam Evidentiam, ] ſe there might be many ancient Evidences, 
foz the woꝛds may extend to E vidences which cut off the CTate tayl, as melt 
as to the tai of Guntwardy. He alſo argued, That the Partition was 
dayd;- aritithes the LefCee had a good intereſt f certain parts of the Lands, 
fag Partition: cannot be made of an Uſe: And he ſaid, that he agreed, 
Lat: Partitian betwiyt Nusband and Wives of Lands, if it be equal, 
Would hände the makers, becauſe they are compellable to make Partition 
df them g but contrary at an Uſe, foz that they are not competlable to do: 
Aua, in the pzineipal Caſe, the Land entayled is allotted to one of the 
Coparcenozs, which is not good but during the Coverture, and afterwards 
voy p and ten the Leaſe is voyd but tu part, and (0 the Conulance ts 


* Atkinſon 
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Atkinſon contrary ; and he ſaid, J conceive, That by wozds of Relas 
tion a Fee may pals without the wozd Heirs, Her 39 Al, 12. The Father 
leiled of Lands in fee, deth enfeoff his younger Don in fee, andthe Father 
continues the poſſeſſton of the Lands, clatming to hold them at the will of 
the Son; and the Son coming into the Town where the Lands do lie, in 
the hearing of his Neighbozs ſaith to his Father, You have given to me 
theſe Lands, naming them, As fully as you have given them to me, I pive 
them back to you agdiri : and the ſame was holden to be a good Gift to the 
Father: 43 E. 3. 23. The King ſeiſed of a Pannoz, to which an Advow, 
ſon is appendant by Eſcheat oz Tonvevance, gives the ſaid Pannog as en- 
tirely as ſuch a one held the ſaid Pannoz befoze the Eſcheat oz Tonveyance, 
the Advowſon ſhall paſs without ſpecial mentioning of it: And ſo here 
in dur Caſe at Bar; This Will hath reference to the ancient Evidence, 
and it ſhall be as ſtrong as if he had ſet down the ſpecial wozds of Entayl ; 
and to ancient Evidence befoze the Entayl it cannot extend, foz then a fee 
ſhould paſs, and then the Deviſe ſhould be voyd, becauſe to his Petr ; and 
the wozd Antiqua Evidentia ſhall hade reference to the Charter which was 
made by Guntwardy, foz that was an ancient Evidence made two hundzed 
years paſt : And he cited the Caſe of 40 E. 3.8. the Provoſt of Beverleys 
Caſe, and conceived that the E ſtate was not ſpent, foz that the Eſtate-tayl 
was in Jeofry, as the fee was in him. Lands are given to the Father foz 
life, the Remainder to the Son in Tayl, the Remainner to the right Beirs 
of the Father; the Father dyeth, the Tayl and the Fee are in the San; but 
pet after the death of the don without iſſne, the Lands ſhall be in the Bꝛo⸗ 
thers Don by deſcent, and not as Purchaſoz, And in our Cafe, Jeofry was 
in in the Tayl, as right Heir of Henry; and if Jeofry vyeth without ine; 
bis Bzother of the half blood ſhall have the Lands, as in the Caſe befoze 
cited of 40 E. 3. but that ſhall be in Tayl by fozce of the Deviſe. And 
be ſaiv, That in this caſe here, the Partition was good enough, although 
it were of Lands in uſe, foz a man might contrac foz an Uſe withont Deed: 
11 H. 4 Partition 156. Partition of an Advowſon without Deed : and 
that is by reaſon of the pzivity betwirt them, and becanſe they are Ls 
able to make Partition: And in cur Caſe they are compellable by Subpœni 
in Chancery ta make Partition; and notwithſtanding that the Lands en⸗ 
tayled be allotted to one Coparcenoz onely, and the Fee to the other thzee; 
pet thereby the Partition is not voyd, but voydable : As an Exchange by 
Tenant in tayl is not voyd, but if the Jſſne in tayt accept of it, it ſhall 
binde him dur ing his life: Do here; and alſo by the death of the Pusbands 
the Partition is not vcyv, but vopdable onely. | 

Clench, Jufttce ; Bow ſhall the Heir be ſaid ſeiſed of the Lands entailed, 
which was allotted to his Father 6 Bother after acceptance and agreement: 

Atkinſon, Df certain part as Iſſue in tapl, and of other parts by fozce 
of the Partition and acceptance. Quzre of that: Foz if it be not of the 
whole as Iſſue in tayl, then (he Leaſe is not voyd, but foz ſo much whereof 
be was ſciſed in tayl, and then the Lefee is Tenant in common with 
Weſton, and then the Conuſance is not good. 

Cooper, @erſeant elect; Mere wants certainty , foz the wozys of re- 
ference are too general, and therefoze voyd, ad ufum rectorum hzredum, 
without chewing of the Ponoz oz of tte Donee; and they are not helped 
by the ſubſequent wozds, ſecundum amiquam Evidentiam ante hac factam, 
fo2 that alſo. is incertainz fo2 it appeareth upon the Recozd, That there 
are divers Evidences of the ſatd Lands, as the Charter of Gift, the Res 
covery, and the Convepances made 4 H. 7. and which of them is tntend- 
ed by the Deviſe, non conſtat : and the ſaid defect is not helped by any of 
the A verments; i. That the De viſoꝛ was poſſeſſed of the ſaid Charter of 
Cntayl at the time of his death; and it is alſo not to the purpoſe, foz it 

may 
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may alſo be, that he was poſſeſſed of other E vidences as ancient as the ſath 
Charter of Entayl: It is ſaid, That there is no other ant ient Evidence 
of the Lazy Scroop,. but it t& not averred, Chat there was not other anci- 
ent E vidences of the ſaiv Lands. But avmit. that the limitation be good 
by that reference, vet there was not any Eftate-tayl, foz every Effate- 
tayl ought to be limited in certainty, which ſee in the Statute of. Wett. 2. 
ſecundum formam in Charta Doni manifeſto expteſſam, &c. and here it 
doth not appear upon the woꝛds of the Charter, if the Eſtate⸗tayl be li- 
mite d to the Heirs of the Donoz, 02 unto the Yeirs of the Donee : and be 
ſaid, Admit that the ſame is an Eſtate-tayl, then the. Nueftion is, At 
Jeofry be a Purchaſoz ? and if he be, then by his death without iCne the 
Ettate · tavl is ſpent ; And he ſaiv, That the Eſtate fog life in Jeofry is 
dzowned by the Eftate-tayl limited to him, foz they are united together. 

Egerton, @olitcitoz-General ; Reaſonable and favozable conftrution 
pught to be mide of this Deviſe accozding to the intent of the Deviſoz : 
As 35 Aſſ. 14. Lands are given to B. and his Betts, if he hath iſſue of his 
bony 3 and if he dye without iſſue of his body, that the Land ſhall revert 
to the Donoz and his Yeirs; the ſame is a good Eatayl ; and upon the death 
of the Donee without iſſue, the Donoz ſhall re-enter : And ſo here, although 
that Crectotum heredum] be incertain wozvs, vet the ſame is ſupplyed by 
the ſubſequent words, viz. ſeeundum antiquam Evidentiam. As, where 
the King grants to a Pajoz and Commonalty ſuch Liberties as London 
hath, the ſame is a good Gzant : 2 H. 7. 13. And he conceived, That this 
Eftate-tayl ſhall be ſaid to begin in Henry, although he was dead befoze, 
and that all his Iſnes ſhouly inherit it, and that it ſhould not be determined 
by the death of Jeofry t ine ; and in p2oof thereof he vonched the 
Caſe befoze cited, Littl. 8 i, 82. foz in that caſe the condition could not be 
holden to be perfozmed, if the Yeir to whom the Gift was made in facto 
ſhould be in by purchaſe, and ſo the Effate-tayl ſpent by his death without 
iCoe : and alſo he vouched the Caſe of one Shelley, That although the Vetr 
took that which was not ever ln his Anceſtozs, yet he did not take it as a 
Purchaſoz, but as in courſe of a deſcent ; and he alſo cited Robridges Caſe. 
And afterwards, the ſame Term, by award of the Court, Judgment was 
entered fo2 the Plaintiff , fo the incertainty of theſe wozds [ſecundum an- 
tiquam Evident iam] to what Gvidence it ſhonlyrefer ; and alſo [cetorum 
bæredum ] without ſhewing whoſe Yeirs, i. of the Donoz, oz of the Donee. 
And Wray, chief Juſtice, ſaid , It Qall be intended upon this Will. 
What the meaning of the Teffatoz was, That the Lands ſhoutd go unte 
bis Meics acco2ding to the Law, accozding to all his E vidences which he 
bed of his Lands, and that is a Fee ſimple ; and it ſhall not he intended. 
That the Teſtatoz had ſach a ſpectal remembzance of one Deed made two 
hundzed years befoze, viz. 25 E. 3. 


Mich. 30 Elix, In the Kings Betich. Rot. 481. 
XXX. perry and Somes Caſe. 


Ome, Parſon of the Church of Sherring in Eſſex Libelled in the Spiri⸗ 

tuali Court againft Perry, foz the tithes of green Tares, eaten befoze they: 
were ripe; and fan the tithes of the Yerhags of day cattell, and foz tithes of 
Sheep baught and ſold, and foz Churchings and Burials ; perry pꝛaped 4 
proh bition, and in his ſurmiſe ; as to the green Tares, he ſaid, That th:y 
dad uſed, time ont of minde, &c. in the ſame Pariſh, In canſideration that 
they had not ſufficient meadow and paſture foz their milch Nine, and d2anght 
tattell to p.y ſoꝛ the tithes of the ripe Tares, the tenth ſhock, but fo2 their 


green Tares which are eaten up befaze they are ripe, in conſidcration tha 


they 
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they gave them to their cattell, they had nfed to he diſcharged of 
thereof; and the truth was, That 400 acres of lands 

had uſed to be plowed and ſowed every year by the labour of dzanght 
and induſtry of the Anhabitants, and conſideration 
the ſaid Pariſh there was not ſufficent meadow nn paſture foz their 
cattel,they hav ufed to be diſcharged of the tithes of greon Tares 
they were ripe: It was holden by the Court, that the ſame was a good 
and conſideration, f the Parſon hath benefit thereby, foz otherwiſe 
400 acres could not be plowed ; foz without ſuch chili to eat with 
cattell the green Cares, they could not maintain their plongh ca 
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the Parſon ſhould loſe his tithes thereof ; and fog the tithes of 
Tares, he hath the tithes of 400 acres. There was a Caſe lately, 


the Lend Howard and Nichols, where the ſuit in the @pirituall 
fo2 the tithes of Rakings and a ſurmiſe to have a Prohibition was made, That 


Trin. 30 Elia. In the Kings Bench. 


XXXI. The Queen and Partridges Caſe. 


[2* Quo Warranto, bzought againft Partridge, It was holden by all the 
Inftices ;' That a man might pzeſcribe to hold a Leet oftener then twice 
iu a year, and at other days then are ſet fozth in the Statuts of Magna Char- 
ta, Cap. 35. becauſe the ſain Statute is in the affirmative : But Popham, 
Attozney Generall ſatd, That one cannot pzeſcribe againſt a Statute. And 
it was moved by him; If a generall Pardon be granted with generall Er, 
ception in it, he which will have advantage of it, onght to plead it, ant 
chew that he is nat any perſon excepted, fog atherwiſe the Judges cannot 
allow him the benefit of it, becauſe they vo not know if he be a perſon 
excepted d not; Bat if there be ſpeciall perſons excepted by name, 
and no others excepted, but ſo many perſons, there he need not fo plead 
it; foz the Court may diſcern J. D. from J. & 8 E. 4.7. vide 26 H. 8. 5. 
If a man commits Felony, and allo Treaſon, and after warts comes a gene- 
rall pardon foz Felony, but Treaſon is excepted, and the party is arraigned 
foz Felony : By Coke he ſhall have the benefit of the pardon; Popham, con- 
trary, Foz he is diſabled by the Treaſon : See Cokes Caſe, x 3 Eliz. Plowd. 
401. he pleaded to the Felony, the generall pardon by Act of Parliament, 
and added, that neither himſelf, noz the (aid offence was ercepted : And it 
was agreed by the whole Court, That in a Quo Warrants, it is not ſuffi, 
cient foz the Defendant to lay, That ſush a Þubjed hath lawfull intereſt to 
hold Leets without making title ts himſelf; foz the Writ is, Quo Warrants, 
hs claims them. Andafterwards Judgement was given foz the Queen. 
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Trin. 30 Elia. In the Kings Bench. 
XXXII. Woodward and Buggs Caſe. 


Oodward Libelled in the pirituall Court againſt 
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and in con a 3 to ſaid Parſ 

What the ſaid Prettiman and his — 
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b, that foz twenty ſhillings Rent per ann. the Pariſhioner ſhauld 

ged of tithes foz twenty years, if be lived ſo long; and 

5 that no Prohibition did lie thereupon, a Fortiori where the Eſtate is 
. foz lite: 
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lands diſcharged of tithes : Wray, The ſame is not a Contrac, but Þzs- 
miſe ; foz he doth not grant any tithes, &c. 


raſe. 32 Fliz. In the Kings Bench. 
. VXXXIII. Devered and Ratcliffs Caſe, 


. Debt, — declared, That he himſelf had bzonght an Action 
« | {pr by one A. and bad Judgement to remove ; and a Capias 
5 was awarded and iClued fozth, to take the ſaid A. in execution upon which, 
Non eſt inventus was returned; upon which, one of the ſureties of A. be- 

ing in pzifon in London, under the cuſtody of the Defendant , upon a 
Plaint again him, was detained in pꝛiſon foz the ſatd Debt ſo reco- 
againſt A. Seeundum ronſuetudinem Civitatis prædict. pront per re- 

ord. ejuſdem Curiæ apparet, and after the Defendant ſuſtered the ſurety to 

caps ; upon there was a demurre ; The matter was; Af the ſaiy 
ſurety was &'patſoner in Law tog the ſaid ** as ſacety of A. 0 


—p Clark 2 — Clarks 2 
caſe. Caſe Caſe. : 


the Declaration it is not expaeſly laid, that there was ſuch a cuſtom in Lon- 
don, ut ſupra, but ane ly, Secundum conſuetudinem, &c, And ſecondly, there 
were two ſureties of A. and the one of them onely is detained in execution: 
Alſoithe cuſtom, as it is here laid, is not reaſonable ; Fopa Scire facias onght 
to iſſue out againſt the ſureties, and they not to be taken oʒ detained 
in execution pzefently ; Foz the condition of furetigs 
ts, That they bztug in the Defervant, if be be 

and nom by this cuſtoms, hy party he — 


Tie, 30 Flip. In the Kings Bench. 
Xv. - Clark and Greens Cafe. 
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b 


; a childe in a womans Mey. woes 
Bn het it nat Felouy, dut (rreat ileiuate; and theſe wopds, 


A7 


oct Wiechcraft, are not antonable. And afterwards, 7 2 Calb 
——— n eee 


Tris. 30 Eliz, In the Kings Bench. 
XV. Harford «nd Gardiners Caſt, 


+ TS an Action upon the Caſe, Tho Plan ear, That the Defeat 
in conſideration that the Faber ihe imployed 


not a confiveration, ration, noon which 

: Wray, A the Plaintif declares, That the Defendant in con- 
fideration that that he was indebted unte the Plaiatif in divers ſummes of 
money, end RUN IEPA 1000 l. it is not good fog the incertainty : 

Conſliveratton here, was paſt and executed befoze the made, 
85 Plan, Wor. And aftertorrys | b 


Aich. 518 to the Exchaquan ES | 
NI Clarks Caſe 2 


1 


Sassen 


25 


red ; 


on the part of him to whom they ought to be bayted, the Bayloz 
cannot countermand it, otherwiſe it is where it is voluntary and without 
confideration, but whers it is in confideration of a Debt not countermands 
able; contrary, if to latisfle the Debt of another. 

Manwood, chief Baron: M hers the Debtoz of the King is ſufficient, 
there a Debt dus to him ought-not to be aſignoy to the King, but onely 
where the Debt is doubtful, and that was the ancient courſe : but now at 
this day many ſeem and are accounted to be rich who arg not, and therefoze 
omnis ratio tentanda eſt to recover the Debts of the Bing. But as to the 
Caſe befoze us, Bridger is Executt᷑ix to her usul, who was invebted to 
Archdel, and the delivered the Goods to Andrews to 
all that befozs the Aſigament. And J conceive 
ſaid Goods is altered: fog, as the caſo is hore, A 
Clark, and had a Counter - Bond of Clark to ſave him harmie 
row Pony, and deliver Plate foz the ſecurity of it, the general pz 
in me, yet the Baylee bath a ſpecial interef# in it, tin the Pony is payd. 
Af Goods be delivered to A. to pay to B. A. may ſell them. An Erecutoz 
bath Goods of the Teſtatoz, and he with his own Pontes pays the Debts 
of the Teftatoz, he ſhatt retain the Goos, and the pzoperty is altered. 
And here in our Caſe, Andrews might by dertue of the Baylment ſell the 
Goods, and with the ung pay the ſaid Archdel. And afterwards Judge 
ment was given, That the pzoperty of the Goods was altered. 


31 Eliz. In che Exchequer. 
| Xu. Norris C2fe, 


Robinſon and Robinſons 
Caſe, : | 


| if a ſpecial Recozd had been alledged in certainty, then we 
Jeans, Tons taken ſuch Teaverle; but here it being in the generality, 
general, i. ut patet per plurima Records, - ſo the Traverſe ought to 
be alſo. | 


' 
a 
: 
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j 
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A. was ſeiſed 


. dyed 
ſeiled, c. where it might be the 
Title: of the Quecn.and the Popham 
they ought to have (aid, Diu antequam was ſei⸗ 
ſed, ec. Savil and Harris, Af which Qhould that 
the Queen once had a Title, and that is denyed, 
foz/by ſuch Plea nothing is ſome, That 
where in the Bar the Title of the avovded, there 
the Defendant ſhall ſay, Diu uam other ⸗ 
wiſe not. And it was holden might 


be an induction uato a Traverſe, but 
is a general Rule, as well in the caſe 
Queen, That nothing can be an Inducement 
thing as is Traverſable z and here the Deſcent induceth 
ing not Tcaverſable (nrthis — Allo it was 
where the party dyeth ſeiſed needs (ea 
And afterwarys Manwood at another day, mutats opinione, concetved 
Chat as to plurima Recorda, there needed no Traverſe, 

were-maay p2olidents to the 

is a good Plea tn Treſpals in Caſe of a common perſon, not in 
Caſe; din ante Intruſionem, &c. | 


| 


31 Eli. In thy Exchequer Chamber. 
XXXVIIL. Robinſon n Robinſons cg 


I K the Caſe betwixt Robinſon and Robinſon in the Exchequer · Chamber 
by Engliſh Bill concerning the Þannoz of Draiton Baſſet , The Defen- 
dant pleadedin Bar a ſpecial Plea, to which the Plaintiff replyed; and 
afterwards the Defendant, when he Could have Rejoyned, would have re- 
linquiched his ſpecial Plea, and pleaded the general Iſſue, 

Manwood, In the Common Pleas, and Bench, and in the Court of 


who 
and the Mile; it ſhall never 
parties, and Ozder ot the Court. 


ant with the conſent. of: the 


TD > om no an on as . am A nz a ꝙ / -W - .o ame iico..._}-]}_ . _. 
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dards Manwood, with the eat of the reft of the Barons, gave a Kale, 


31 Eliz, In the Exchequer, 
XXXIX. The Led Cromwels Caſs. 


125 


of the Lozd Cromwel upon the Statute of 3 3 H. 8. fo2 levy⸗ 
Debts: A Debt came to the Queen by Attainder of 
upon whichan Extent iCned againft one of the Ter-tenants 
Debt, and net again all: At was moved, That upon a 
Statute, all the Ter-tenants ought to be charged: But 


the 


| 


f 
- 


11 


it was of divers, Chat ſuch a Debt which cometh to the King 
by Att the ſaid Statute; fog although the Attainder is 
by.a 4 t Debt de Judgment it cannot pzoperly be laid, but 
where a recovered by Judgment. And that was the Caſe of the 
Lead a Debt due to Heron by the Lozd Wiltiams, which Heron 


| 


Hil, 29 Eliz. Rot. 631. In the Common - Plcas. 
XL. Machel 2d Duntons Caſe. 


IJ 
re 


- of AY + 2 3 


34 


In the Common? q The Queen a 25 ColicDard be BH of 2 
Pleas. $5 Jordans 951.85 Shrewsburies Caſe. 8 


Writ of Error d & falſe Judgment Heth in this Tile : An 


'vbviſeth the Ne ver ſton to another Af: becauſe that it was never in the 


De diſoꝛ a Re ver ſion -02 a Condition t If the:Deviſee be withinthe ſaid 
Statute to take advantage of it? And the Opinion of-the-whole: Court 
was, That the Deviſee of the Fee-imple ſhould take advantage of this 
Condition, n 128 


XLI. Thin. 29 Elz. In the Como · Pleas. 


ho tuen fozth to the Speritk of H: fog the Debt st 40 l. and 
Anthe lame Plea was held and determined bel Und w deri in 
tie abſence of the @heriff : It was mobed bþPhekerinp, Wet eint, Ir a 
was reſol⸗ 


ved bythe Juſtices, hat the Sheri# himſelf: in his perſon! otight to bold 
Plea of a Jufticies; and if he mühe a 8 oz Deputation to another, 
it is meerly vod 34 H. 6. 38 wc the Caſe there abzidged, Fitz. Bar 
161. And a Jufticies is not an Dziginal Writ, but a CommiCion'to the 
Sheriff to hold Plea-above- 40 6. And upon a? Judgment given upon a 
Juſticies, a Writ of falſe Judgment lieth, and not a Wer of Error. Dee 
7 E 4. 23. And it was the Opinion of the Lozd Anderſon, That t Audg⸗ 
_ given in the pzincipal Caſe was utterly voyd, & coram non 
Jadice. -- 71 , WEN r 


Trin. 29 Elit. Io the Exdhequet. 


— 


XLII. rbe Queen a Jordatis Caſe. 
"A N Infozmidtion was exhibifed in the Exchequer fo the Queen againſt 
the Execatozs of William Jordan, Sur bepez of the Oꝛzdnance, xc. 
and the Executogs'of Jobn Bbvland, Deputy of Ambroſe Earl of Warwick, 
Maſter of the Dzonante, xc. In which was ſet fozth foz the Queen, That 
certain Poder; Pellets, and other furniture of War, came unto the hands 
of the ſaid Jordan and Bobbland, in refpect of their ſaid Dffices,' to the 
value of 4ocooo l. and ſhewed how much came to each of them, and the 
fpectal charge incertain, per quod dnerabiles & computabiles Dominæ Re- 
ginæ devenerunt,” nec tamen computum unquam inde reddiderunt, nec red» 
dere voluerant, ſed bona & catella prædicta ad uſus ſuos proprios convet- 
terunt, in deceptionem dictæ Domine Reginæ, & c. The Defendants plead⸗ 
ed Not guilty, upon which the Queens Attorny did demur in Law, becauſe 
the Defendants have anſwered onely to the Cofiverfion : in which caſe, al- 
though they have not converted, pet if the ſaid Goods have come to the 
hands of their Teſtatoz, it is ſufficient foz the Queen, and the Defendants 
are chargeable to the Queen foz the ſame: And the Dpinton of all the 
— was clear, Tyat the Defendants ought to anſwer to the 
Charge, tc. | | 


Paſc. 29 Elix. In the Common- Pleas, 


XLII. Collet and the Bayliffs of Shrewsburies Caſe. 


| N a faiſe Impꝛiſonment, the Defendants juſfified by Pzeſcription, ſcil. 
- That they have uſed, if any perſon within their Town contemptuoſe 


ſe geſſerit againft the 1Bayliffs of the ſatid Town, oz any Warden of any 


Trade 


Li we Y LACS SS XD. ky 4 ad 
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In the Common 1 Op 2 Cobb a Pri- 
Pleas. aces Caſe. 0 ors caſe, 8 
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Trade there, to commit ſuch a perſon to Pꝛiſon fo2 the ſpace of a day oz 
moze af tha. leaf, at their viſcretions : And Hewed further, That the 
Plaintiff did miſ-behave himſelf, cam fa&is quam verbis, againſt the Wars 
dens of ſuch a Pyſtery in ths ſain Town, c. And when the 1Bayliffs, ſuper 
Quetimoniam eis inde factam, ſent foz the Ptaintiff,, he would not come 
to them, but mil / beha ved himſelf againſt them, cam dictis — factis; fo 


which-they-div commit him tu Pꝛiſon, t. upon whiry chere wis a 


thelr dilcretion : Alſo they da vo ſet fozth the Ockence of the Plaintiff ge⸗ 
nerally; i. Mit eha vie, tam factis quam dictis, without alledging any. 
ſpecial Piſdrindane; in certain. WT as 


4 7 


XIIV. paſe. 29 Eliz, In the Common Pleas. 


17 was holden Sythe whole Court, That where a man makes his Will 
in this anner 1 will and bequeath my Land to A. and the name of the 
De viſoz is not in the whole Will, yet the Deviſe is good, by averment of 
the name sf the Deviſoz, and by pzoof that it was his Mill. And if one 
lying fick in extremis, having an intent to deviſe his Lands, by wozy- 
makes ſach'a Dediſe, but doth not command the ſame to be pat in waiting, 
but ancther without his knowledg oz command puts the ſame in waiting in 
the life of the Be viſoz, it is a good De viſe, foz it is ſufficient if the De⸗ 
viſe be reduced in wziting during the life of the Deviſoz. | 


-iTrix. 27 Rliz. In the Common Pleas. 
XLV. Leonard Lovelaces Caſe. ' 


TH Waſte, the Caſe was, That Lands were deviſed to the Father of 
i the-Defendant, and to his eldeſt Jſne male, de corpore (uo exeunti: 
And upon Demurrer it was adjudged, Lhat by this Deviſe no Eſtate 
palſed but an Eſtate foz -life unto the Father of the Defendant, the Re⸗ 
mainder to his eldeſt Don fo2 life, ſo as no Eſtate of Inheritance palled 
thereby ; and therefoze puniſhable foz Waſte, 


Hill, 33 Eliz. In the Common Pleas. 


XLVI. Cobb ard Priors Caſe. 


- 


"T"Þe Caſe was, A man deviſeth his Lands fo his Wife during the 
« minozity- of his Bon, upon condition, That ſhe ſhall not do Waſte 
during the minazity of her ſaid Don, and dyeth : The Wife takes a Yuſ- 
band, and dyeth ; the Pusband commits Waſte : Jt was holden by the 


whole Court, That the ſame is not any bzeach of the Conditton. 4. 40. 


Mich. 


mutrer. And afferwards Judgment was given foz the Platntift, deck 
their Pzeſcription'ts not good; foz it is too large to impiiſon Subjects at 


Salway awd Luſons75 Johnſon and Bellamys 
Caſe. $3 Caſe. 2 8 


64 


Mich, 30 and 31 Elia. In the Common Pleas. 
XLV. Salway and Luſons Cafe. 


AM Atthem Salvrzy bzonght a Wrie of Right againſt Luſon, and the Weit 

VI was, MeCoagiam, & 200 acr. jampnor. & bruerx,, and exception 
was taken to the Writ, vecauſe that jampnor.& bruert. were coupled together 
where they onghtto be diEindly ſevered; as ſo many acr. jampnor. aud ſo 
many acr. bruerz, althongh it mas ob jeded on the part of the D 
in maintenance of the Writ, That in the KegiKer, ol. 2. the Writ of 
is, Redditu unius libræ Mac. & Obed. i. Mate and Cloves together with- 
out diſtinction oz ſeverance. And it was ſaid in a Writ of Right, we ought 
to follow the Regiſter, and therefoze a Wrir of Right was abated, becauſe 
the wozd Pomarium was put in the Writ, fog in the Regiſter 
Writ, and the wozd Gardinum comp;ebends it, But mother, 
of Entry,&c. it is otherwiſe : See the Caſe of the Lo 
In a Writ of Entry, Sur Diſſeiſin mille acr. jampnor, & bruerz. But the 28. 
ception was not allowed ; foz it maybe, that jampnorum & brueræ lie ſo pzas 
reſp ip the Juices there had to the Kegiter, los they changs 
reſpec which e had to t , lo as | 
opinions, confozwable to the Regiſter : Another exception was taken to 
Writ, becauſe the Demandant demands duas partes cuſtodiz de Yay in 
Fozeſt of C. and the 2 of the whole Court Was, that 
ought to be Officium cuſtodiæ duarum partium , and 
partes cuſtodiz, As Advocatio duarum partium Ecclefiz, not 
advocationis: another exception was, becauſe the Writ wa 
tes, &c. 1. thzee to be divided, whereas it Chonld be diviſus , 
dividend. foz dividendum is not in any Writ but a Writ of 
on. And by Windham, The parts of this Dfice are divided 
Quod Curia conceffit : another exception was taken, betauſe in the Wri 
it is not ſet den in what Town the Fozeft of C. is, ſo as the Court ve 
not know from whence the Uiſne ſhould come; foz no Venire ſhall be de vic 
neto Foreſtæ, as de vicineto Hundredi, & Manerii ; and that was holden to 
be a materiall exception : Another exception was taken, becanſe a Writ 
of Right doth not lie of an Dffice; fog fit the common Law, an Office div 
nat lie of it, but now it doth by the Statute of Weſt. 2. Foz it was not libe- 
tum tenementum, but the party grieved was put to his Quod permittat. 
And of this opinion was the whole Court. 
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Hillar. 31 Elig. In the Common Pleas. 
XLVIII. Johnſon and Bellamys Caſe. 


1* Ejectione firmæ, Jt was found by ſpeciall Aer did.. Chat ꝙr. Graunt 
was ſeiſed of the Lands, xc. and by bis Will Deviſed the ſame to Joan 
his wife, foz lite; and farther he willed, That when Richard his bzother 
ſhall come the age of 25 years, he ſhould have the Lands to him and the heirs 


1 vddy lawfully begotten. Maker Graunt died, having ine of his body, 


is his heir, Richard, befoze he had attained the age of 25 years, levied a 
Fine of the ſaid Lands, with Pꝛoclamations in the life, and during the ſeiſin 
of Joan, to A. Sic ut partes ad finem nihil habuerunt: and if this Fine ſhould 
binde the Eſtate tail was the Que ſtion; And the Inffices cited the Caſe of 
the Loꝛd Zouch, which was adjudged, M. 29 and 30 Eliz. Tenant in tail 
diſcontinues to E. and afterwards levieth a Fine, to B. although the partes 

ad 


20 r 


5 Nyes Sands and Scagnards 
975.85 Caſe. 8 
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ad finem nihil habuerunt, yet the Fine ſhall binde the entail : But the 
Serjeants at Bar argued, That there is a great differrence betwixt the 
Caſe cited, and the Cale at Bar; foz in that Caſe,the ſaid Fine was pleaded 
in Bar, but here the Fine is not pleaded, but found by ſpeciall Uerdic , 
To which it was ſaid by the Court, that the ſame was not any difference; 
Foz the Fine by the Statute is not any matter of Eſto. l, oz concluſton ; 
but by the Statnte doth binde and extinguiſh the Eſtate tail, and the right 
of it; and Fines are as effecuall to binde the right of the entail when they 
are found by ſpeciall Uerdic, as when they, are pleaded in Bar: And by 
Periam, Collaterall TWarranty found by Uerdic, is of as great fozce, as if 
it were pleaded in Bar, And afterwards Judgement was given, That the 
Ettate tail by the Fine, was utterly deſtroyey and extind. 


Trin, 29 Eliz. In the Common Pleas. 
XLIX. Jayes Caſe. 


PY bzonght an Action of Debt befoze the Payoz of Shrewsbury, &c. and 
declared upon an Dbligation which was upon Condition to pay money at 
London, and ine was there joyned upon the payment. And it was moved 
bow this iNne Chould be tried, viz. If it may be removed by Certiorare into 
the Chancery, and thence by Mittimus into the Common Pleas, and from 
thence ſent into London to be tried, and when it is tried, to be remanded 
back to Shrewsbury to have Judgement: See 21 H. 7. 33. Upon voncher 
in the Connty Pa of Lancafter, the Law is ſuch in matters reall; foz 
reall actions cannot be ſued but in the ſaid County Palatine, but in perſonall 
matters it is otherwiſe, foz ſuch actions may be ſned elſewhere, at the plea- 
ſare of the party; And therennto agreed the whole Conrt : and although 
ſuch matters have been removed befoze, yet the ſame were without motton 
to the Court, oz oppſition of the other party, and ſo not to be actounted P2g+ 
fidents: Dee z H. 4. 46. abzidg d by Brook, Canſe de remover Plea 41. 
Where he ſaith, That a Fozrein Plea pleaded in London in Debt, goes 
to the juriſdiction ; but upon a Fozrein Uoncher in a Plea reall, the Plea 
ſhall be removed in Banck by the @tatute to try the Warranty, and after- 
ward ſhall! be remanded. 


Trin. 29 Eliz. Ia the Common Pleas. 
L. Sands and Scagnards Caſe. 


an Action upon the Caſe, The Plaintiff declared, that he was pol⸗ 
| Kas of certain Chattells which came to the Defendant by Trover, 
The Defenvant pleaded, That heretofozs the Plaintiff bzonght Debt 
againſt the now Defendant, and demanded certain moneys, and declared, 
that the Defenvant bought of him the ſame{goods,(whereof the Acton is now 
bzought) foz the ſumme then in demand, to which the then Defendant waged 
his Law and had his Law; by which Nihil Capiat per breve, &c. was en- 
fred. And demanded Judgement, if, &c. And by Windham and Rodes, 
Juſtices, The fame is no bar in this Action, foz the waging of the Law, and 
the doing of it, utterly viſpzoves the Contract ſa by the Declaration 
in the ſaid action of Debt, and then the Pla is not bound by the ſup⸗ 
poſall of it, bat is at large to bing this Action; and ſo Judgement was 
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Martin Van Henbecks? $8pitel and Davies 
Caſe. Caſe, 
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Trin. 29 Eliz, In the Common Pleas. 
LI. Spittle and Davies Caſe. 


N a Replevin, the Caſe was, That one Turk was ſeiſed of certain Lands 

in Fee, and by his Will deviſed parcell of his ſaid Lands, to his eldeſt 
Son in tail, and the reſidue of his Lands to his younger Won in Fee, 
Provided, that neither of my ſald @ons, ſhall ſell oz make Leaſes of the 
Lands given oz bequeathed unto them by this my Mill, oz do any Act with 
any of the ſaid Lands, to the hindzance of their chilvzen oz mine, by any 
deviſe oꝛ means, befoze they come to the age of 30 years; and if any of my 
Sons do ſo,then my other Son ſhall have the poztion of my Lands ſo deviſed 
to his bother, the eldeſt Don befoze his age of 30 years Leaſed the Lands 
to him deviſed, ut ſupra, foz years, againſt the intent of the ſaid Proviſo. 
The pounger Son entred, and he Leaſed the ſame Land foz years befoze 
his age of 30 years, Wpon which the eldeſt Don did re-enter, and the 
opinion of the Court was, that here is a Limitation, and not a Condition 
and here the re-entry of the eideſt don was holden nalawfull; foz this 
Proviſo did not extend but to the immediate Estate deviſed, exp;eſly to 
them, and not to any new Eſtate, which did ariſe upon the limitation; and 
when the younger Won enters upon the elbeſt fon by the ſaid Limitation, 
r his Eſtate, diſcharged of the Proviſo, oz any limitation con- 
ta nod N t. - 


Trir. 30. Eliz, In the Exchequer. 
LII. Martin Van Henbecks Caſe, 


A B Infozmation was exhibited in the Exchequer, again Martin Van 
Henbeck, Merchant ſtranger, upon the Statute of 18 H. 6. Cap. 17. 
concerning the gagtag of veſſells of Wing, and hewed, That the Dofen- 
dant had ſold to ſuch a one, ſo many pipes of Mine, and that none of them did 
contain as they ought, 126 gallons ; and although they were ſo defetbe, pet 
the Detendant had not defalked the pzice, &c. accozdiug to the want of moa⸗ 
ſure, foz which he had fozfeited to the Queen, all the dalue of all the Wine 
ſo defective. Exception was taken fo the Infozmation, becanſs there is not 
ſet down how much in every Pipe was wanting, as one, m two gallons, &c. ſq 
as a ratable defalcatton might be mads accozving to the p;opoztion of the want 
of meaſure ; But if the Anfozmer had ſet fozth in his Infozmation, that 
no defalcation was at all, ſuch generall allegation of want of meaſure, 
withont other certainty, had been gend. And the Caſe was cited; 22 E. 4. 40. 
Lyfles Caſe, Uhere the plea wants certainty , oz where be pleads that be 
was ready to ſhew to the Conncell of the Platntiff his diſchargs of an An- 
nulty, &c. and doth not Chew ralenſe, &c, foo 
2H. 7. 6. in Dower, 


Contrac; and it is not 
Egerton @olticitoz, contrary, WI 
there it enght to be certainly Chewed 
the point of Condeyance of 


| Conveyance 
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"Martin Van Henbecks 
Caſe. 4 
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Conveyance tending to the payment of the fozfeiture: As in Partridges 
Caſe, 7 E. 6. Plow. 85. Whereupon the Statute -of 32 H. 8. of Painte⸗ 
nance, The Plaintiff charges the Defendant with a Leaſe fo2 years, made 

to a ſtrauger, without ſewing foz what term certain, and yet it was there 
holden well enough, notwithſtanding that the Leaſe was not to be fozteited, 
but was a Conveyance to the point of fozfeiture; i. the value of the Lands 
38 A. 12. A Steward of a Leet was pzeſented, foz that he had ſuffered 
many Bzewers and Bakers to bake and bzew, contrary to the Aſliſe, pro 
redemprtione inde capiend, without ſhewing in certain, what Bakers, oz of 
whom he had faken redemption ; bat nowttfanding that,the Defendant took 
iCug upon the matter, &c. And it is impoCible foz the Infozmer,to know the 
quantity of the full meaſure of every pipe of Wine, which doth not belong to 
him. but to another, and if the Law ſhonld compell him to this impoſſibility, 
the Statute ſhould be of none effec. 3 E. 3. 363. In Nuſance fo2 vzowning 
of his lands, exception was taken, becauſe it was not ſet fozth what quantity 
of land, but it was not allowed; foz it is impoſlivle to know, to what depth 
the land was dzowned, and how much of the land was dzowned : 0 here, 
the Infozmer cannot know every ſpoonfull, &. And he lald, that the de⸗ 
falcation onght to be at the time of the Contrad, oz within convenient time 
after. Coke, contrary, Here is a great intertainty, whlch is not tollerable in 
an Infozmation, foz the quantity of the want is uncertain, and ſo likewtſe 
the quantity of the defalcation, foz the want muſt be fourty, twenty, ten, 
five,: oz one gation; pottlo, quart, oz pinte, and in ſuch Infozmation upon 
penall Laws, the matter of it oaght to be certainly ſhewey, Oportet ut res 
certa deduc#ar in judicium, ſo as the Court may judge thereof : as where 
an Infozmation is 'exhibited upon the @tatnte of Uſury, That Statute is, 
that if any take above 10 l. fo2 the loam of 100 1. fo2 one Year, he ſhall fozfeit 
the whole value of the pzincipali,bere there onght to be an mſur{ons Contract 
foz above ro l. in the handzed ; and alſs there ought to de a taking; and if is 
impoſſible to diſcover the ſubtilty of an Uſttrer : Bat it Arifozmatffort be er⸗ 
hibifed here againf an UWſtrer, and chatgeth that he took moze then 10 l. in 
the handzed, without ſhetolng how much, ſach Anfozmatton is utterly in- 
ſufficient ; foz the Jnfozmer oudht fo ſet foziY the quantity of the interelt 
retei ved, and yet the ſame is not to be recovered: Alſo if the Anfozmer ſetteth 
fozth an uſurious Contrad, Cum quodam homine ignoto, it is inſufficient, 
5 H. 7. 17, 18. If an Infozmation be erhibited upon the Statute of Liveries, 
as well the giver as the taker, onght to be certainly ſhewed, &c. Another 
exception was taken, becanſe the woꝛds of the Anfozmatton are, Quz quidem 
dolia, vel eorum aliquod, &c. did lack, &c. 21 by Manwood, the ſame is 
well envagh. Mheretoʒe Coke did not ſpeak to it; And he ſald, that the time 
of the vefalcatton of the pꝛite is upon the patment, and not befoze. It J. S. 
lend to one 100 l. foz a Pear, and upon the loan, contract with me, to give me 
10 l. foz the loan ey hens foz one pear, It now when I pay him, he taketh 
but 10 l. he all not iſhed foz the Contract, but perhaps the Bond ſhall 
be vold. And upon the Statate of 5 E. 6. of Angroſſozs, Af the Anfozma- 
tion be, that the Defendant hath boaght Cozn, &c. it is not ſufficient ; foz 


the wozps of the Statufe are, Get into his hands, &c. Owen Serjeant, to the 


— Þe hath not alledgev, Qgantum, vel in quanto defecit, Af 
there 3 \uffirtent ; The Anfozmatton goes far- 
thet, Non defaleavic tantum de precio, quantum defecit aud ſq tantum, & quan- 
tum, is incertainty laid; 22 H. 6. If A. be bound to B. to make him a 
ſufficient Eftate in ſuch Lands, in an Action bzought upon ſuch an Obli⸗ 
gation, it is no plea tv fay, That he hath made unto him a ſufficient 
Efate, &c. but he ought to ſhew what Eſtate: Do 7 E. 4. If one be 
bound ta repair ſuch a honſe, It is not ſuffictent ta ſay, that he hath re⸗ 
paired it, but he onght to ſhew, in hoc, vel in illo : Egerton, The _ 
men 
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Green and Everards 5 ap Rices 
Caſe. $ caſe. 


ment ſhall be upon the Contract. And afterwards Judgment was given 
againſt the Infozmer, becanſe it is not ſhewed in the Infozmation in how 
many Ueſſels there was want; but if he had alledged but the want of one 
Pinte, it had been good foz the value of all the Mine: and by Manwood 
that might have been well enough known by the Gauging how much every 
Ueſſel wanted. 


— 


Mich. 30 Eliz. In the Exchequer. 
LIII. Green and Everards Caſe, 


1 Ejectione Firmæ againſt Everard by Green, the parties were at ine, 
and the ſaid Green challenged one of the Jurozs, and aſſigned foz cauſe, 
becauſe the ſaid Juroz held Land under the ſame Title as the Defendant 
did: To pꝛove which one Lanceiot Chandler was pzoduced as a Witneſs 
foz the ſaid Green, who depoſed upon the ſaid Challenge the ſame, foz which 
the Juroz challenged was daawn, and ſo there was no Inqueſt ; and ſo the 
Plaintiff was delayed of his Tryal : wher he ſued the ſaid Lancelot, 
tam pro Domina Regina quam pro ſeipſo: and it was found foz the Plaintiff. 
And now Exception in Arreſt of Judgment was put into the Court en- 
groſſed in Parchment ; viz. Ad ſudicium pro Domina Regina, & præfat. 
Querente, Curia procedere non deber, quia manifeſte apparer , per infor- 
mat. dict. Quetent. quod ipſe non fuit pars gravata, quod per; calumniam 
in dicta informatione ſpecificat. ac per jurament. dict. Lancelot ſuper inde 
fact. dictus Querens, non fuit damnificat. ſed in calumnia prædict. & jura- 
ment. przdi&. ſuper inde factum tendebat in commodum ipſius Everardi, 
propter quod ipſe idem Everardus tempore calumniæ prædict. exiſtens tenens 
Tenementorum prædictor. per dict. declarat. ſpecificator. eadem Tenementa 


ratione calumniæ predict. ac prædict. jurament. tenebat & proficua inde pro- 


venientia diutius quam aliter fi præſens Triatio habita fuiſſet ſine aliqus ca- 
lumnia tenere potuiſſet. fee the @fatute of 5 Eliz, again Perjury, the 
wozds are, grieved, letted, gr molefted, &c. 


Mich, 30 Eli. In the Kings-Bench. 
LIV. George ap Rices Caſe. 


(uw ap Rice, Tenant in Cayl after poTibility of J 
figned his Effate ts one A: againſt whom he in 
bzought a Quid juris clamat, and it tuas adjudged that he 
foz although Tenant in Tayl after poſſibility of Iſſue exting, 
not compellable to attozn, yet his Aſſignee ſhall attozn ; foz the paivile 
is knit to the perſon who is in truth Tenant in Tayl after poſſibility 
Iſue, which cannot be the ACignee, foz by the Aſignment the pziv 
and the pꝛiviledg are deſtroyed. And where the Defendant, in a Qui 
juris clamat, is adjudged to attozn, Diſtreſs infinite ſhall ius fozth as 
gainft him, to compel him to attozn ; and if he, when he appears, doth re- 
fuſe to attozn, be hall be impziſoned until he doth attozn : And this 
Judgment, That the Aſſignee of Tenant in Tayl after poſſibility ſhould 
attozn, being given in a Court in Wales, was afterwards affirmed in a 
Writ of Error bzought upon it in the Kings Beach, 
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30 Elix. In the Common Pleas. 
LV. Lucas and Picrofts Caſe. 


He Caſe was, That an Aiſe of Novel diſſeiſin was bzonght in the 

County of Northamberland of two Acres of Land; and as to one 
Acre, the Defendant pleaded a Plea fryable in a Fozeign County, upon 
which the Ine was adjourned into the Common Pleas, and from thence in- 
to the Fozetgn County, where by Nifi prius it was found foz the Plaintiff ; 
And now Snag, Serjeant, pzayed Judgment foz the Plainflff, and cited the 
Bock of 16 H. 7. 12. where Afſiſe is adjourned in Bank foz difficulty of 
the Uerdic, they there may give Judgment. But the whole Court is of 
contrary Dpinton ; foz here is another Acre, the Title of which is to be 
tryed befoze the Juſfices of the Aſiſe , befozs the Mryal of which no Judg- 


ment ſhall be given foz the Acre foz which the Title is found : And the 


Aſliſe is pꝛoperly depending befoze the Juſtices of the Aſſiſe, befoze whom 
the Plaintiff may diſcontinue his ACiſe : And it is not like unto the Caſe 
of 6 Aſl. 4. 8 Aſſ. 15. where in an Aſſiſe, a Releaſe dated in a Fozeign 
County is pleaded, which was denyed, foz which canſe the Aſſiſe was ad⸗ 
journed in Bank, and there found by Inqueft not the Deed of the Plain- 
tiff ; now the Plaintiff, if he will releaſe his damages, ſhall have Judg⸗ 
ment of the Freehold pzeſently : But in our Caſe, parcel of the Lands 
put in view doth remain not tryed, which the Plaintiff cannot releaſe as 
be may the damages: And therefoze the Court awarded, That the Uerdict 
ſhould be ſent back to the Juſtices of the Aſſiſe, 


Mich, 30 Eliz. In Comimni Banco. 
LVI. Povyes Caſe. 


PO, an Attozny of the Kings Bench, bzought an Aion of Treſpaſs 
there againſt the Warden of the Fleet, who came into the Common 
Pleas and demanded the Advice of the Court, becauſe he is an Dfficer of 
this Court, and therefoze ought not to de impleaded elſewhere : But it 
was ſaid by the Court, That becauſe that the Plaintiff hath alſo his P3i- 
viledge ta the Kings Bench, as well as the Defendant hath here,this equality 
of Paiviledg ſhall render the parties at liberty; and he ſhall have the 
benefit of the Pztviledg who fir ſt begins Suit: and ſo the Warden of the 
Fleet was adviſed to anſwer. 


Hill. 29 Eliz. In the Common Pleas, 
LVII. Inchley and Robinſons Caſe, 


an Ejectione Firmæ, it was found by ſpecial UMerdid, That King 
I E. 6. was ſeiſed of the Pannoz and Yundzed of Fremmington, and by 
his Letters Patents granted the ſame to Barnard in Fee, rendering 130 l. 
per annum, and alſo to hold by Homage and Fealty ; and afterwards Queen 
Mary reciting the ſaid Ggant by E 6. and the Reſervation upon it granted 
to Gertrude, Marchioneſs of Exeter, the Pannoz of Fremmington, and the 
* ſaid Rent and Services ; and alſo the Pannoz of Camfield, and other Lands 
and Tenements, to be holden by the twentieth part of a Knights Fee: 


Gertrude ſo ſeiſed, deviſed to the Lozd Montjoy the Manno of Fremming- ; 
| A 


fon, 
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Caſe. 
ton, the Pannoz of Canfield, &c. and alſo bequeathed divers ſums of 
mony to be levyed af the es: and they farther found, That the 


third part of the yearly value of all the 
Lands and Tenement of the Deyiſoz, The Nueftion was, Af by thoſe 
wozds of the Deviſe, Of the Mannor of Fremmington, the Rent and Ser- 
vices of the Pannoz did pals 7 i. the Rent and the Vomage and Fealty 
reſerved, the Gzant of King E. 6. of the Pannoz and Vundzed of Frem- 
mington ? and ep ets and Services are iſſuing ont of the Man- 
noz ? Foz if the Bent doth nat then the ſamg is deſcended to the Yeir 
of the Parchioneſs; and then faund the full and third part of the 
value, the King and the Meir is fully anſwered and ſatisfied, and then the 
Inheritance of the reſidue diſcharged, and ſettled in the Deviſee : And if 
the Kent doth not paſs, then is the Yeir of the Marchionels entitled by the 
Statute to a third part of the Whale. 

Sbuttleworth, Ser jeant, If the Paraneſs had doviſed by expzeſs wozds 


ſaid Rent of 1301. was the 


| the fain Rent and Bervices, they conld not have paſſed ; foz as ta the @er- 


vices, they are entire things, as Homage and Fealty, and they cannot paſs 
by De vile in caſe where Partition is ta follow , faz (ach things cannot re- 
ceive any Partition oz Diviſign, therefoze they are not diviſible ; foz the 
Statute doth enable the Pꝛopzietoz oz Owner to de vaſe two parts af his In- 
beritances, in thaee parts to be divided; i. as Cacalla Felonum cannot be 
deviſed foz the reaſon afozeſaid ; which was grauted by the whole Court. 
And as to the Deviſe, de argued. much upon the grounns of Deviſes, and 
put a ground put by Fineax, 15 H 7. 12. where every Will ought to be 
tonſtrued and taken accoading as the wozys do. tmpozt, og as it may be in⸗ 
tended oz implyed by the wozns, what the meaning of the Tefatoz was ont 
of the wozds of the Will.- See thereof a good Caſe 19 H.8. 8, and 9. and 
he relied much upon the Caſe of Bret and Rigden, Plow 342. Do he ſaid 
in this caſe, becauſe the intent of the Deviſoz doth not appear upon the 
wozds of the Will, that this Rent ſhould pals , it hall not paſs, foz there 
is not any mention made ol any Rent in all the Mill. 

Fenner contrary, and he argued much upon the favozable conffrucion 
which the Law gives, to Wills, 14 H. 3. Keverfion: foz Remainder, & e 
contr. 17 K 3.8, A man may make, a Feoffment of a Pannoz by. the 
name of a Knights. Fee, à fortiori in caſe of a De viſe: and in our caſe 
the Parqueſs contei bed, That the Kent and Services reſerved out of the 
Manna of Fremmingron mas the Pannoz of Fremmington; and the Law 
ſhall give ſtrength, ta that intention, 

Walmſley conceived, That the Rent did not paſs by the name of the 
Mannoz, dc. foz this Kent, nec in rei veritate, nog in reputation, was ever 
taken foz a Bannoz : Alſo the wozds, Of the Mannor and Hundred of Frem- 
mington, are put amongſt others which are Banvozs in truth; by which 
it ſeemeth, That the Deviſoz did not intend to paſs but one Pannoz, and 
no other Yerevitaments, by that Bannoz of Fremmington. It is a Rule in 
Law, That in the conſtrucien of a Will a thing implyed (hall not con- 
tronl a thing expzelſſed : But here, if by implication the Rent ſhall paſs, 
then the Pannoz of Camfield ſhall not paſs, which it was the intent of the 
Depiſoz to paſs, and that by-e;pzeſs. wozds. Wee 16 Elizab. Dyer 330. 
Clatches Caſe; and ſee 16 Bliz. Dyer 333. Chapmans Caſe. But in our 
Caſe here, there are not any ſufficient wozds to warrant any implitation; 
fcz neither in truth noz in reputation was it taken to be a G innoz : 22 UH. 
6. 2. Ozeen Acre might paſs by the name of a Pannoz, although it were 
bat one Acre of Land, becauſe known-bp the name of a Pannoz. Dee ac, 
cozdingly 22 H. 6. 39. And ſee, where, befoze the Statute of: Uſes, a man 
had Recoverozs to his uſe, and he wills by his Mill, That his Truſtees 
thould ſell his Lands, they may ſell, And he ſaid, Chat it a man ſeiſed of a 
Manno: 
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Manno parcell in Demeſne, and parccl in ſervice, and he grants the De⸗ 
meſnes ta one and his heirs. and aftewards deviſeth his Manns, perad venture 
the ſervices ſhall paſſe; but this Rent hath no reſemblance to a Mannoz. 
Gaudy, This Rent ſhall paſſe by the name afozeſaid. Favourable con- 
ſtruction is to be alayes given to Wills, acco2ding to the intent of the De- 


viſoz, and no part of a Will hall be holden void, if by any means it may 


take effect ; then here it appeareth, that his meaning was, that upon theſe 

wozds,every thing ſhould paſs to the De diſee concerning the ſaid Þannoz of 
Fremmington ; fo2 otherwiſe,the woꝛds of the Pannoz of Fremmingronſheuly 

be void and frivolons, which ſhall not be in a Mill, if any reaſonable conftcn- 

gion can be; foz it is found expzefly by the Jury, That neither at the time of 
the Will made, noz at the time of the death of the Deviſoz, the ſaid Deviſoz 

had any thing in the ſaid Manno; of Fremmington, but only the ſaid Rent 

of one hundged and thirty pounds. And tt may well be taken that the 

Teviſoz being tgnozant what thing a Pannoz is, though that the Kent 

was a ÞPanno2, becauſe that he had Rents and ſervices out of the Mann-. 

Foz in conſtruction of Wills, the wozvs ſhall ſerve the intent of the party; 

and therefoze if a man Dewviſeth, That his Land ſhall be ſold foz the pay- 

ment of his debts, his Executoꝛs ſhall ſell them, foz the intent of the Teſta⸗ 
toz naming the Wendozs, is ſuffictent : And ſee Plowden, 20 Eliz. 5. 24. I. 

after the Statute of 27 A. 8. deviſeth that dis Executoꝛs ſhall be ſciſed to 

the uſe of H. and his Yeirs in Fee, whereas then there was no Feoffees 
to his uſe The ſame was holden a good Deviſe of the Lands of A. and the 

Judged conceived, that the Deviloz was igaozant of the operation of the 

Statate in ſuch caſe, and therefozs his tgnozance was ſupplied : See Br: 
Deviſes, 44 29H. 8. A. hav Feoffees to his uſe, and afterwards, after the 
Satatute of 27 H. 8. willed that his Feoffees ſhonld niako-an Eſtate to B. and 
his Meirs, it was holden by Baldwyn, Shelley, and Mountague, Juſtices, that 
it was a good Deviſe: See 26H. 6. Feoff. 12. A Carve of Lands may 
paſle by the name of a Manna, Ergo, a multo fortiori, Rent, foz Rents and 
Der vices have moze neerneſſe,and do moze reſemble a Pannoz then a Carve 
of Lands; and it cannot be intended, that the meaning of the Teſtatoz 
was to grant the Pannoz itſelf, in which the had nothing, eſpecially by her 
Will ; foz covin, colluſton, oz indirec dealing, ſhall not be pꝛeſumed in a 
Will: Alſo the Marchioneſſe, fa four years together befoze her death, had 
the Kent and Services of the ſatd Hannoz, and ſhe well knew, that ſhe had 
not any other thing in the ſaidMÞannez, but the ſatd Rent and Services; and 
thcrefoze it (hall be intended, that that was her Pannoz of Fremmingron, A. 
ſeiſed of a Caxitall Meſſuage, and great Demeſnes lying to it, Leaſeth the 
ſame foz years, rendzing Rent, and afterward deviſeth to another all his 
Farm, lying in ſucha place, It was rated in that caſe,that by that Deviſe. 
the Rent and the Rc verſion ſhould paſſe : Dee the Caſe betwirt Worſelie and 
Adams, Plowd. 1 Eliz. 195. by Anthony Brown and Dyer. Periam Juſtice, 
was of opinion, that this Rent might be divided well enongh ; Bat by An- 
derſon, It is but Kent - leck; but Periam ſaid, it was a Rent diſtrainable of 
common Right, but all of them agreed, that the Rent might be divided, but 
there ſhould not be two Tenures. And the Load Montjoy being adviſed that 
this Rent did not paſſe by the Gzant,vut deſcended to the Heir, being the full 
part of the whole, entred into all the reſidae of the Lands, and made a Leaſe 
cf the Bannoz of Camficld unto the Plaintitt᷑ upon which entry, the Ejectione 
firmæ was bought, and afterwards the Plaintiff ſeeing the opinion of the 
Ccurt- to be againſt him, and fo? the Deviſee of the Kent by ths name 
afozeſaid, did afterward diſcontinue his ſuit, &c. 
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Tris, 30 Eliz. Intrat. T. 28 Elix Rot. 50%. In the 
Common Pleas. 


LVIII. Coſtard and Wingfields Caſe. 


Na Replevin, the Defendant did avow faz damage feaſant, by the toni 
I mandment of his Paſter,the L. Cromwel; The Plaintiff by way of Repli- 
cation did juſtiſie the putting in of his cattell into the Land, where,&c.by rea⸗ 
ſon that the Town of N. is an ancient Town, & that it had been uſed,time out 
of minde,&c.@hat every inhabitant of the ſaid Town, had had common foz all 
manner of cattel levant and conchant within the ſaid Town, and ſo juſtified, 
The Defendant ſaid, that the heuſe in which the Plaintiff did inhabite in the 
ſaid Town, and by reaſon of reſidencte, in which houſe he clatmed common, 
was a new houſe, ereued within 30 years ; and that befoze that time, there 
bad not been any houſe there, upon which the Plaintiff did demurre: 
chuttleworth @erjeant, argued foz the Plaintiff, That he ould have com⸗ 
mon there by reaſon of Reſiancie in the ſaid new houſe ; and he ſald, That 
the Reſiancie is the cauſe, and not the Land, noz the perſon thereof; and 
therenpon he pat the Caſe of 15 E. 4. 29. And he agreed the Caſe, What 
if the Loꝛd doth impꝛove part of the Common, that he ſhall not have common 
in the reſidnc of the Land, foz the Lands impꝛoved, becauſe, That he. cannot 
pꝛeſctibe foz that which is ſa impꝛoved, as the Bock is, in 5 AM. But here 
in the pzincipall Caſe he doth not pzeſcribe in any perſon, certain, oz in, oz 
foz any new thing; but ſhe ſets fozth, that the nſe of the Mown hath al⸗ 
wayes been, that the inhabitants would have common there, And this coms 
mon is not common appendent, oz appertinent, but common in grofſe, See 
Needham, 37 H. 6. 34. b. And he ſaid, Chat if the houſe of a Freeholder, 
which hath uſed to have ſuch common, doth fall down, and he ereceth a new 
houſe in another place of the Land, that he ſhall have common to that new 
ereced houſe as he had tefoze 2 And he took a difference betwirt the Caſe of 
Eftovers, where a new Chimney is erected, and this Caſe, and he ſtood much 
upon the manner of the pzeſcription. Gawdy, Serjeant, contrary, And 
he tooke exception to the pzefcription , Foz he ſaid, that it is ſaid therein; 
That it is Antiqua Villa, but he doth not ſay, that it hath been ſo time out of 
minde &cc. and ſo it ought te be ſaid, as the Book is in 15 E. 4. 29. a, And 
then, if it be not an ancient Town time ont of minde, the parties cannot 
pzeſcribe as Inhabitants of the ſaiv Town, to have common time out of 
minde, &c. And he ſaid, That if ſach a pꝛeſcription as is ſaid in this Caſe 
be good in Law, viz. That every one who ereced a new houſe within the 
ſaid Town, ſhould have common to his ſaid new houſe, the ſame ſhould be 
pzejudictall to the ancient Town, and to the utter overthzow and manifef 
impairing of the common there; and it might ſo happen, that one who had 
but little lands in the ſaid Town, might erec twenty new houſes there, and 
ſo an infinite number of houſes might be newly ereced there; and there 
Would be common allowed to every inhabitant within the ſaid new erecey 
houſes, which ſyeuld be inconvenient and unreaſonable. Anderſon, chief 
Juſtice. Ye who erects a new houſe, cannot pzeſcribe in the common, fo 
then a pzeſcription might begin at this day, which cannot be; and he in⸗ 
ſiſted much upon the generall loſſe which ſhould happen to the ancient Te- 
nants, if ſach a pzeſcription foz new erections ſhonld be good, Periam, At 
it ſhould be Law, That bc ſhould have common in this Caſe, That all the 
benefit which the Statute gives to the Lo2d foz impzovement, ſhould be 
taken away by ſuch new edifications + erections of new horſes, which were 
not reaſonable ; And ſuch was the opinion of the other Juſtices, and there⸗ 
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foze they all agreed, that in the pzincipall caſe, the Plaintif ſhould not have 
common to his new ereced houſe ; but the entry of the Judgement was re- 
ſpited untill the Court had ſeen the Recozd, and after they had ſcen and 
conſidered upon the Recozd, Anderſon and Periam were of opinion as be- 
foze: But Windbam did encline to the contrary; but they all agreed, That 
he who ſet np again a new Chimney where an old one was befaze, ſhould have 
Eſtovers to the ſaid new Chimney : and ſo if he build a new houſe upon the 
foundation of an old honſe, That he Chonld have common to his ſaid houſe 
new ereded: o if a houſe falleth down, and the Tenant oz Inhabltant 
ſets up a new houſe in the ſame place: .Alſo if a man hath a Mill, and a 
watercourſe to it time out of minde, which he hath uſed time ont of minde to 
cleanſe, ifthe Mill falleth, and he eredeth a new Mill there, he ſhall have 
the watercourſe,and liberty to cleanſe it, as he had befoze, and afterwards the 
ſame Term, Judgement was given foz the Defendant, to which Windham 
Juſtice agreed. 


Hill. 29 Elz. In the Kings Bench 


LIX. Rous and Artois Caſe. 


wh Caſe was large, But the points in this caſe were but two: The firſt 
was, It Tenant per auter vye, after the death of Ceftuy que vye hold- 
eth over. It he be a Difſeiſo2 oz not: The ſecond point was; If Tenant 
at will, oz at ſufferance, be ſuch a Tenant af the Pannoz as be may grant 
Copihold Eſtates to Coptholders : Foz the fir ſt point; It was agreed by 
Godfrey, and he held, that as the pꝛincipall caſe was, That if Tenant pur 
auter vye holdeth over the life of Ceftuy que vye, that he thereby gatneth 
the Fee; But he granted the Caſes, That where a man holdeth at the willjof 
another, that aſter the Effate determined, if he holeth over, he hath not there⸗ 
by gained Fee, foz he is Tenant at ſnerffance ; and as Littleton ſaith in his 
Chapter of Releaſes, 108. Tenant at ſufferance, is where a man of his own 
head occupieth the Lands and Tenements at the will of him who hath the 
Freehold; and ſuch an occupier claims nothing but at will ; But he ſatd, 
That in the pziacipall Caſe; he otherwiſe-clatmed then at the will of the 
Leſloz; foz that it appeareth, that he hath granted Copie : and he ſaid, that 
this differente doth give anſwer to the Caſe which is, t. H. 8. br. t. per 
Copy 18. where it is ſaid foz Law, That none is Tenant at ſufferance, 
but he who fir ſt enters by authozity of Law: As if a man makes a Leaſe fo: 
pears, oz fo; the life of another, and be holdeth the Lands after his term 
erptred, oz after the death of Ceſtuy que vye; Af he claim nothing but at 
the will of him who hath the Freehold; he is a Tenant at ſufferance. But 
if he holdeth in the lands againſt the will of his Leſſoz, then he is a Dilleiſoz; 
and ſs if he do ac after ſuch continuance of poſſeCion, contrary to the wtill 
of his Lcfoz, he is a Diſſeiſoz, 10 E. 4. If an Infant maketha Leaſe at 
will, and the Leſſo2 dieth, and the Lefſee continucth in poſſeNten, and 
claims Fee, the Heir ſhall have Mortdancelter, 18 E. 4. If Ceſtuy que vye 
dieth, and the Tenant holds in, and was impleaded, The Leſſoz (hill not be 
received, and be conceived the reafon of the Caſe to be, becauſe that the Re- 
verſion was not in him; but that the Fee was gained and reffed in the 
other, 22 E. 4. 39. g by Huſſey. If a Termoz holdeth over his term, there 
an Eſtate in Fee is confeſſed to be in him, becauſe he holdeth the pollellion of 
the lands by wong; bnt there ts a Quzre made of it, if he be a Diſſeiſo; 
dz not, but J conccive that he is, fog Treſpaſſe doth not lie againſt him, 
befoze the Lefſo2 hath made his entry; and therefoze, if the Leſſee doth con⸗ 
tinue in the poſſeTion of the lands by reaſon of the firſt entry; that is the 
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reaſon, as I conceive, that the Writ of Entre ad treminum qui preteriit, 
lieth againſt ſuch a Ter mog, who hols ſo over his Term; and that Wric is 
a Præcipe quod reddat, which doth nat lie but againſt a Tenant of the Ftee- 
hold. And ſuch is the opinion of Tiley, 7 H. 4. 43, That if the Guardian 
holds in the Lands at the full age of the Heir; og if the Tenant fog years at. 
| | ter the term expired, holdeth over the Lands, their Eſtates ſhall be adjudged 
a Fee. An in our Caſe here, he doth not claim to hold in at the will of 
| the Lefoz, fo he hath done an a contrary to the will of the Lefſoz; Foz he 
being L92d of the Bannoz, in manner as afozeſaid, hath granted Eſtates by 
Copy ; anr it is holden, 12 E. 4. 12. by all the Auſtices, Mhat if Tenant 
at will, oz Tenant at ſufferance at will, makes a Leaſe foz years, that the 
ſame is a Dilleiſin to the Wefſoz, and the Tenant at will thereby gains the 
Freehold : and the reaſon of ths Bock ſeems to be, becauſe he claims to hold 
a greater Eſtate then of right belongs unto him. The ſecond point was, If 
Tenant at ſnfferance might grant Copies, and he ſaid, that de might, and 
ſuch grant ſhould be good, becauſe he is in by lawfull means, and an Aſiſe 
doth not lie againſt him, as in the Book of 22 E. 4. 38. befoze,and he is Do. | 
minus pro tempore. And this Caſe is not like to the Caſes, where Copies are 
made by Abatozs oz Diſſeiſozs ; foz the Law doth adjudge,that Copies made 
o2 granted by them are void, and his ad here as a Tenant at ſufferance of 
| 
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making and granting of the Coptes ſtands with the cuſtom of the Þannoz 
| which warrants them; as in the Caſe of Grisbrook and Fexe, if an Ad⸗ 
miniſtratoʒ made by the Dzvinary ſells the goods of the Jute ſtate; and 

with the money thereof ariſing, payeth the debts of the Anteſtate, and after- 

| wards he who was made Executoꝛ pzoves the Will, be Wall not avoid ſuch 

ſale of the goods, becauſe he hath made it accozding to Law, and bath done 
no maze then an Grecutez is compelled to do: 0 12 H. 6. If a Baily 
| rn Yotmats aus: 0 16H. 2, If | 
þ be payeth a Quit Rent, it is good. And note, 4 Mariz Br. Tenant by 
1 Copy, 27. Chat the Leiter H a Pannoz, in which there are Copipolds, 
11 after the death of the Copiholder, may admit the Petr of the Coplholder | 
to the Land: and ſohe may do, who hath but an Eſtate in the Bannoz du- 
rante bene placito : and pet it ſeems by the Bosk, that ſuch a Tenant of the | 
| 

| 

| 

| 


| MWannoz, cannot reſerve aud leflen Rent, but he ought to reſerve the ancient 
1 Rent, oz moze. Coke contrary; And firff he ſaid, that he who holveth 
I | over the lite of the Ceftuy que uſe, doth not gain any Fee where he comes 
| in firſt by right, foz that he is but Tenant at ſufferance, 35 H. g. Dyer 
{8 57. in the Caſe of the Lo Zouch, Ceſtuy que uſe foz life, the remainder 

Vp over in tail makes Leaſe foz life of the Leflee, be dieth, the Leſſee continneth 

bis Effate, and the opinion of the Juſtices of the Common Pleas, and of 
others was, that he is but a Tenant at ſufferance, foz the Leaſe was not 
any diſcontinnance of the Remainder, becauſe he had authozity by the @ta- 


Wf Ml tute of H. 3. to make a Leaſe, and that is intended of ſuch Eſtate which 
hl | be might lawfully do; and this is our Caſe, and ſo it is adjndged already. 
AMil As to the ſecond point, J grant, that Menant foz years, oz at will, oz at ſuf- 
40; j ferance is Dominus pro tempore; but there is a difference as unto granting 
x | 1108 of Copies by them : Foz it was adjudged 25 Eliz. that they might grant 


Copies which are to be granted upon ſarrenders,made by Copiholders : As if 8 | 
a Copiholder doth ſurrender to the uſe of another, they may accept of ſuch . 
Walls. a ſurrender, and grant the lands by Copy to him to whoſe uſe the ſurrender 
168 is made; if a Copiholder dieth, they cannot grant voluntary Copies 
Il de novo. And he ſaid, That Popham, who argued the ſaid Caſe in 25 Eliz. | | 
With! | That this difference was agreed, and ſo adjudged in one Sleers Caſe. And 4 | 
ill! ſo 17 Eliz. in the Caſe of one Stowley, where the Caſe was, That a Pannoz | 
U was De viſed to one, and the De viſee entred and granted Copies, and after- 
It | warts it was found that the Deviſe was void, and it was there holden, 
that 
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that Copies made by ſuch De viſee upon ſurrenders. wers good, and were not 
to be a voided; but contrarꝝ of Copies made after the death of Tenants 
| voluntary grants. J grant, that when Ceftuy que uſe dieth, the Eſtate 
| foz life is utterly void and gone; and therefoze he is in by wrong, but he 
cannot thereby gain ſo great an Eſtats as a Dilſeiſoz, becauſe he came in at 
| the firſt by right. Atkinſon put a difference betwirt Tenant at will, and 
| Tenant at ſuſferance ; foz Tenant at will chall have aid, but contrary, of 
| Tenant at ſufferance, as the Book is, 11 H. 4. a Releaſe to Tenant at 
| will is good, confrary to Tenant at ſafferance ; when after the death of 
Ceſtuy que uſe he holdeth over, he hath ſome interef, ſcil. to this purpoſe, 
that be wall nat be a wrong doer,fozhe is neither Abatoz noz DilCetſoz, there» 
| kaze not a eng deer, and then it᷑ he be in by a right,vz rightfully, he is then 
| Dominus pro tempore, and then the grants made by him by Copy are good. 
ö 7H. 7, 3. Tenant at ſufferance,was to juſt ifie the diſtraining the cattell of 
| another damage feaſant. Coke, True, it is, the beaſts of a ſtranger, but not of 
the Tenant of the freehold: Gawdy Juffice, The LeCoz cannot have Treſ- 
paſſe againſt him befoze entry; not becauſe he is not a wꝛong doer, but be- 
caule it is his folly that he voth not enter: All the Juffices did hold with 
the Plaintiff againſt the Copy granted; and that he which granted it was 
but Tenant at (ufferance, and not a Diſſeiſoz, noz had gained the Fee, 
becauſe he came in ſicſt by right : And therefoze they awarded, that if the 
Defendant did not ſhew better cauſe, that Judgement ſhould be entred foz 
the PlaiatiF#, 
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cite, Was betwirt thzee, A. was one of them, and he covenanted with 
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them, Et quoliber eorum. And the Covenant was, that the Land which he Cop . 


the Exchequer Chamber, there was this Caſe : An Jndenfare Tripac2 py 2 Ac. WEL 


had aliened to one of them, \was viſcharged of all incumbzances; and he to o. 


argued, that it was wel bought, and cited the Caſs/of 6 E.2.Br.Covenant 499. 
where one covenanted with twenty, to re pair the ea · bancks, and he did not ( 
repair againf two of them, and they two bzonght a Writ of Covenant ſole- 
ment, and the Writ holden maintainable, becauſe they onely were damnifiey, 

and ſa he ſaid in this Caſs : But notwitſtanding this, it was afterwards, viz. 

M. 30 Eliz, adjudged by the whole Court, that the Covenant did not lie by 

one of them only, but onght to be baought by them both, 


Mich. 33 Eliz, In the Common Pleas, 
LXI. Carters Caſe. 


A Being ſeiſed of the Panno2 of Staple in Odiham, and of divers other 
Lands in Odiham, ſuffered a common Recovery of the whole, and by 
Andenture erp2eſled the uſes in this manner, viz. of all his Lands and Te- 
nement, in Odiham, to the uſe of his wife foz life, the remainder over, &c. 
And of the Pannoz of Staple, to the uſe of his youngeſt ſon in tail; and by 
the clcer opinion of the whole Court, althongh the Bannoz of Staple was in 
Odiham, yet the wife ſhall have nothing therein; foz the intent of the party 
was, that the ſon ſhould have the ſame, and his wife the reſidue ; and ac- 
co2dingly Judgement was given. 


Mich. 
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Mich. 33 Bliz. In the Common Pleas. 
LXII. Cobb and Priors Caſe. 


He Caſe betwirt Cobb and Prior was this; A man ſeiſed of Lands in 
* Fee, deviſed the lame to his Wife during the minozity of his @on, 
upon condition, that ſhe Would not do Waſte during the minozity of the 
ſaid Don, and dyed; The Wife marryed a Yusband, and dyed ; the Yaſs 
band committed Maste: Jt was holden by all the Juſtices, That the 
ſame was not any bzeach of the Condition; and Judgment was entered 
accozding .. 


Trin. 33 Eliz. In the Common- Pleas. 
LXIII. Taylor and Brounſals Caſe. 


1 an Infozmation upon the Statute of 32 H. 8. by Taylor againff 
Brounſal, the Caſe was, That John Brounſal was ſeiſed, and gave the 
Lands to T. B. and the Yeirs of his body, xc. the Kemainder to R. B. and 
the Yeirs males of his body, the Remainder to the right Yeirs of J. B. 
T. B. dyed, having iſne a Daughter; and R. B. made a Leaſe fo; years of 
the Lands: And it was holden by the Court to be no maintenance within 
the ſaid @tatute , fo2 he in the Remainder might make a Leaſe foz years : 
Then it was given in Evidence, That a common Recovery was had a⸗ 
gainſt the Yusband and Wife with a ſingle Uoncher, and ſo the Remain- 
der limited to R. B. deſtroped, and that after that Recovery R. B. made 


the VLeaſe: To which it was ſaid by the other ſide, That the ſaid Recovery 


was ne ver erecuted, and no diſcontinuance of the Remainder , and then 
the Leaſe made by R. B. was good: and the truth of the Caſe was, That 


ſnch a Recovery was had, and an Habere facias ſeſinam awarded and re⸗ 
tozned, but no Execution was in truth had upon it, noz the Recoveroz ne⸗ 
ver entered: And if R. B. who is a ranger to the ſaid Recovery, ſhall be 
admitted againſt the Recovery to ſay, That no Execution was thereof, was 
the Queſtion ? and therefoze all the matter was found by ſpectal Uerdic, 
It was alſo given in Evidence, That the Land was given to T. B. and the 
Veirs males of his bey; and then when the Daughter, which is not in 
truth inheritable, entereth, if that Entry, ſhe being p2ivy in blood to R. 
her Uncle, ſhall be a DiCetiſin, oz Abatement, gc. as in the Caſe of Little- 
ton, where the youngeſt 1B2other entereth after the death of the Father; 
foz in ſuch caſe, the youngeſt Don doth not get any Freehold, but is but a 
Tenant at ſufferance. Anderſon, When the Daughter enters, and takes 
a Yusband, who leaſeth foz years, and the Leſſee entereth, the ſame is a 


- DtCeiſin. Periam doubfed it, foz he ſaid, When the younger Don entered, 


the Freehold was in him, which Anderſon doubted. 


Trin. 33 Elz. In the Common Pleas. 
IXIV. Maunſel and Vernons Caſe. 


N Debt by Maunſel againft Hen: Vernon Eſquire , who tame in by 
Capias, i. a compulſary Pzoces, and pleaded, That he was Hen: Ver- 
non Logo Powis, and ſo a Baron of the Parliament, and demanded Judg- 
0 | ment 
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ment of the Writ. (Note, ſome ſaid, That if the Defendant had come in 
by ſammons, oz gratis, and not by compulſary Pzoces, he could not have 
pleaved this Plea, 02 anyother Piſaoſmer. ) The Plaintiff replyed, That 
the Defendant is an Eſquire, abſque hoc, that he is Wozd Powis, and a 
Baron of the Parliament; and as the Jary was ready at the Bar to try 
that Iſſue, this matter was objected. And Anderſon conceived, That this 
Plea to the Writ was not good, foz the name of Lord is not any degree, as 
Knight, Duke, Earl; noz is it parcil of the name, no} parcel of addition; 
and therefoze it is no Plea in abatement of a Writ: and all the Writs of 
Parliament diredcd to Warons to ſummon them to Parliament, ſhall 
bave their Namcs, Sirnames, and Addittons: as if they be Knights, 
Knights, and if Eſquires, they ſhall be named Eſquites; and if a Bond be 
made by J. S. Lozd R. the Writ ſhall not be ſa, foz the King by bis Wric 
doth not name any one Lozd ; but atherwiſe it is of Duke, Earl, &c. fog 
theſe are Dffices of Dignity, and parcel of their Names, and not onely 
Advditions. Windham and Periam contrary ; and they conceived that there 
was no difierence in this point betwirt a Lozd and an Earl; foz which 
canſe the Court being in doubt, although that the Erception was entered 
of Recozd, would have ſaved the ſame to the party, and taken the Jury de 
bene eſſe: but after war ds, becauſe it appeared, was joyned in the pꝛejudice 
of Sir Edward Herbert, who was a ſtranger thereunto, and whoſe Title 
was concerned therein; and there was none on his part to infozm the Jurp: 
the Jury was at laſt diſmiſſed by the Court. 


Trin. 28 Fliz. In the Kings Bench. 
LXV. Pentuddock and Newmans Caſe. 


[ N an Ejectione Firmæ by Penruddock againſt Newman, the Plaintiff 
declared of a Leaſe made by the Lozd Morley, and upon Not-puilcy 


pleaded, the Jury found this ſpecial matter, (ſcil.) That W. Lozd Mount- 


eagle ſeiſed of the Bannoz of D. whereof, gc. became bound in a Statute 
in ſach a ſum of Pony to A. who dyed; the Erecutozs of A. ſued Exetu⸗ 
tion againſt the ſaiv'Lozd, (ſcil.) Extendi facias, a Liberate ined, upon 
which the l. id Baanoz was delivered ta the Trecutozs, but the ſaid Liberate 
was not retozned : and it was further found, That the Trecutozs being ſo 
poſſeſſed of the Mannoz, the Lozd commanded a Court Baron to be holven 
there, which was done by ſufferance and permiCton of the Executozs, and 
in their pzeſence : at which time the Erecutozs ſaid to the Lo2d the Conus 
ſoz, VVe have nothing to do with this Mannor. And upon this Uerdic 
ſeveral matters were moved. | 

1. If the Orecution were well done, becauſe the Writ of. Liberate was 
not retozned 2 and as to that, divers Books were cited, 21 H. 6.8. 18 E. 
3.25. And there is a difference betwixt a Liberate, and a Capias ad ſatiſ- 
faciend. and Fieri facias, theſe V Vrits are conditional, Ita quod habeas cor- 
pus, &c. Ita quod habeas denarios hic in Curia, 3 H. 7, 3. 16H. 7. 14. but 
contrary in a V Yrit of Habere facias ſeiſinam, oz in a Liberate, foz in theſe 
Waits there are not ſuch wozds ; and therefoze although they be not retozn- 
ed, Erecution done by vertue of them is good enough: Dee 11H. 4. 212. 
Af the Sheriff by fozce of an Elegit doth deliver the moyety of the Land, 
and doth not retozn the VVrit; if the Plaintiff will plead a new Action 
of Debt, the Defendant may plead in Bar the Execution afozeſaid, al- 
though the V Vric be not retozned, no2 doth remain upon Recozd: and it is 
not like unto the Caſe of Partition made by the Sheriff, foz that muſt be 


retozned, becauſe that after the „ of it, a ſecondary Judgment is jo 
de 
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be given, (fcil ) Quod Partitio ptædict. firma & ſtabilis remaneat in perpe- 
tuum, firma & flabilis in tenentur, ſays the Book of Entries 214. 
And Egerton, the @vllicitoz-General, cited « Caſe to be lately adjupgey 

Earl of Leice- betwirt the Earl of Leiceſter and the Lady Tanfield, That ſuch an Execu⸗ 

teſter and Tan- tion was well enough, although the Liberate was not retaned. 

fields caſe. The ſecond peint was, Admitting that it be a good Execution, It the 
Erecutozs being in pefſeflion of the Pannoz, and (ſuffering the Conuſoz to 
hold a Court there, and ſaying the wozns afozeſaiv in the pzeſence of the 
Lom the Conuſoz; if the ſame doth amount aato a Surrender, oz nat: 
And it was the Opinion of V Vray chief Juſtice, That it was not a Sur, 
render, fo2 that here the wozns are nat admeſſed to the Coanſoz, who was 
capable of a Surremver, but to other perſons : And it is not like unto the 
Caſe of 40 E. 3.23, 24. Chamberlains Aſfiſe, whers Tenant foz life (atth to 
dim in the Never tion, That his Will is, that he enter upon the Land, the 
ſame is a good @urrender, becauſe here is a perſon certain who may take 
the Land: but in our caſe, it is but a general ſpeech, and therefoze it hall 
not be a Surrender. 


: Mich. 29 Eliz. Ia the Common Pleas. 
LXVI. Baskervile «xd Biſhop of Herefords Caſe. 


[ N a Quare Impedit bzonght by VValter Baskervile againſt the Biſhop of 
Hereford, and athers ; the Plaintif counted, That Sir Nicholas Arnold 
Knight, was ſeiſed of the Ayvowſon in graſs, and granted the ſame to the 
ſaid Baskervile and others, to the uſe of himſelf foz life, and afterwards to 


the Gzant 
until 1 

Richard being but of age of fourteen years; by fozce whereof the 
Gzantees were poſſefled of the ſal» Avvowſon, qc. and afterwarys the 
Church became voyd, and ſo it appertained to them to pzeſent. 

Exce as taken to the Connt by Serjeant Gawdy , becanſe the 
Platntiff had not averred the life of Richard, upon whoſe life the intereſt 
of the Plaintiff viv depend: and he compared the ſame to the Caſe of the 
Parſon, which had been adjudged , where the Leſſee of a Parſon bzought 
an Ejectione Firma, and it was found fog him; and in Arreſt of Judgment 
Exception was taken to the Declaration, becauſe the life of the Parſon 
was not averred ; and foz that cauſe the Judgment was ftayey. 

Anderſon, Upon the dying of Hir Nicolas, Richard being but of the age 
of fonrteen years, an abſolnte Intereſt foz nine years veſtev in the Gzan- 
tees, not deferminable upon the death of Richard, oz rather, they are ſeiſey 
of a Fee determinabie upon the coming of Richard to the age of 23 years. 

Rhodes and VVindham Inftices, contrary ; and that hore is an Intereit 
in the Gꝛantees determinable upon the death of Richard within the term; 
foz it Richard dyeth without tue within the term, the Remainder is li- 
mited over to a ſtranger, 

And as to the Exception to the Count, it was argued by Puckering Ser- 
jeant, That the Count was good enough; foz althongh the life of Richard 
be not erpzefly added, yet ſuch an averment is Erongly (mplyed , and 
fo ſupplyed: Foz the Count is, Quod dictus Nich: obiic, dicto Richardo 
being of the age of fonrteen years, & non amplius, by fezce of which the 
was poſſeſſed of the ſaid Ad votoſon, quo quidem fic poſſeſtionato 
exiſteate, the Church voyded : and poſſeed he could not be, if not _ 
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the ſaid Richard had then been alive; and that is as ſtrong as an Averment: 
ee 10 E. 4. 18. In Treſpaſſe fog bzeaking of his Cloſe, the Defendant 

That A. was ſetſed, and vid enfeoff him, to which the Plaintiff 
ſaid, That long time befoze A. had any thing, B. was ſeiſed, and Leaſed 
to the ſaid A. at will, who enfeoffed the Defendaat, upon whom B. re⸗ 
entred,and Leaſed to the Plaintiff at will, be fozce whereof he was poſſefNed, 
untill the Defendant did the Treſpaſſe; and that was allowed ta be a good 
Replication without averring the life of B who Leaſed to the Plaintiff at 
will, fo2 that is ſupplied by the words, ſcil. vittute cujus, the Platatiff was 
pollefled untill the Defendant did the Treſpaſſe: See alſs,10 H.7.12. In an 
Alliſe of Common, The Defendant made Title, chat he was ſeiſed of a honſe 
and a Carve of Land, to which, he and all thoſe whoſe Eſtate he hath, &c. 
had common appendant, and doth not ſay, Chat he is now ſetſed of the houſe ; 
but the exception was diſallowed ; foz ſeiſin ſhall be intended to continue un⸗ 
till the contrary be ſhewed. | 


Trin. 29 Eliz, In the Kings Bench. 
LXVII. Morgan and Chandlers C2/e. 


N Debt foz Arrerages of Rent, by Morgan againft Chandler, It was 
found by ſpeciall Uerdic, That the Land out of which was alfured by an 
Act of Parliament to the Barchionefe of Northampton fog the term of her 
life, the remainder to the Lady Bourcher her daughter, and the heirs malcs 
of her N Remainder to Bing H. 8. in Fee; And it was ozvained by 
the ſame Ac, Quod omnes conceſſiones & dimiſſiones, Anglice, Gzants and 
Leaſes, ſactæ vel in poſterum fiendæ, by the ſaid Marthioneſſe, of the Lands 
afogeſaty, per ſcipt. Iadentat. dict. Marchio. bonz & validz in Lege erunt, du- 
rante termino, &c. The Marchioneſſe made a Leaſe fog 21 years to Kenelm 
Tbrogmorton, rendzing 101. Rent, who alſigned the ſame to the Defendant. 
The Lady Bourchier died without {fe , the Pachioneſſe died; and if 
the Leaſe ould now binde the Nueen, was the Qneftion : And it was 
moved by Clark of Lincolns Inne, That it ſhould, foz the King was party 
to the Aa of Parliament; and thoſe Eſtates foz life in Tail, and in Fee, 
ar eall as one Eſtate, and deri bed out of one Eftate, and the Eſtate of the 
King is bound with the Leaſe ; and it was moved by Broughton, That the 
Leaſe ſhonld not binde the Queen, and ſo by conſequence not her Patentee ; 
and he cited a Caſe, adjudged upon a like Act, ſcil. the Statute of 35 H. 8. 
by which it was enacted, That the Laby Katherine, wife of the ſaid King, 
Would be as a Feme ſole, and that he might make Leaſes, &c. In that 
caſe, the Leaſes ſhould not binde the King oz his ſucceſſozs; fo2 the ſaid Ag 
did not extend to make the Leaſes good, but onely againſt Coverture. And 
it was obſerved by Clench, Juſtice, that in the Ac of Parliament now in 
queſtion, It is expzcfly p2ovided, that the Rent reſet ved by the Þarctto- 
neſſe, ſhould go to the Lady Bourcher, but no pzoviſion made, that it ſhoulo 
to the King, and therefoze it is not reaſon that the King Gould be 
ounden : But another matter arifing upon the pleading. the point vid not 
fall in Judgement, 


Trin. 29 E'iz, In the Kings Bench. 
LXVIII. Backhouſe and Spencers Caſe. 
—.— Backhouſe bzought a Writ of Annnity againſt Alverman Spencer 


of London, and declared upon a Gzant of an Annuity foz term of _ 
nd 
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and depending the Action, the term expired, and it was the clear opinion 
of the whole Court, that the Plaintiff could not have Judgement, fo2 the 
Judge ment in this Writ, is, Quod querens recuperet annuitatem prædictam, 
and now there is not any Annuity in being, See 34 Hl. 6. 20, 


LXIX. Aich. 29 Eliz. In the Com mon Pleas, 


| N a Writ of Partitione facienda, The Defendant pzayeth in Aid; and the 
L Plaintiff counterpleads the Aid, upon which counter plea, they are at 
iſſue, and it is found foz the Plaintiff ; It was adjudged, that the ſame is 
peremptozie to the Defendant ; and the Judgement ſhall be, Non quod re- 
ſpondeat, ſed quod Partitio fiat, &c. 


Mich, 29 Eliz. In the Common Pleas. 
LXX. Rolſton and Chambers Caſe. 


Olſton bzoaght an Action of Treſ paſte upon the Statnte of 8 H. 6. of 
fozcible entry, againſt Chambers, and upon iſſue joyned, it was found 

fo2 the Plaintiff, and damages aeſſed by the Jury, and coſts of ſuit alſo, 
and coſts alſe de incremento adjudged,an all were trebled in the Judgement, 
with-this percloſe Quz quidem damna in toto ſe attingunt ad, &<,, and all 
by the name of damages; and it was objected againft this Judgement, That 
where damages are trebled, no coſts ſhall be given, as in Waſt, &c. But 
afterwards it was cleerly agreed, that not onely the coſts aſſeſſed by the Jus 
ry, but that which was alſo de incremento adjudged, ſhould be trebled, and 
ſo wers all the Pzeſidents, as it was affirmed by all the Preignothories ; and 
ſa are many Books, ſcil. 19 H.6. 32. 14 H. 6. 13, 22 H.6. 57. 12 E. 4. 1. 
Book of Entries, 334. and Judgement was given accozdingly: At was alſo 
agreed, that the party ſo eon viqed ot the fozce at the ſuit of the party, ould 
- — notwithſtanding that he was fined befoze upon an Andiament foz 
e ſame. | 


Mich. 29 Elix. In the Common Plea, 4 


LXXI. Wrenne and Bulmans Caſe. 


* bzonght an Action upon the f@tatute of 1 and 2 of Phil. & Ma. 
foz unlawfull impounding of Difreſſes againſt Bulman, and was 
Nonſuit, and it was moved by Shuttleworth Ser jeant, If the Defendant 
ſhould have coſts upon the @tatute of 23 H. 8. and it was adjudged, that he 
ſhould not; and that appears cleerly by the wozds of the Statute, &c. Foz 
this Acton is not conceived upon any ſuch matter which is compiled within 
the @tatnte : And alſo the Statute'npon which this Acton is conceived, was 
made after the ſatd Statute of 2; H. 8. which gives coſts, and therefoze the 
Statute of 23 H. 8. and the remedy thereof cannot extend ts any Action 
given by 1 and 2 Phil, & Ma, And ſo Rhodes Juſtice, ſaid it was ad- 
judged 8 Elizabeth. 
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Mich. 29 Elig. Ia the Common Pleas. 
LXXII. Mery and Lewes Caſe. 


ME bzonght and Action upon the Caſe againſt W. Lewes, Crecutoz 
of David Lewes, late Paſter of Saint Katherine, juxta London, and 
declared, That the ſatd David in conſideration ; that whereas Quzdam pars 
domus fratrum & ſororum Sanctæ Katherin. fuit vitioſa & in decaiu, The ſaid 
Mery ad requiſitionem dicti Davidis repararet eandem, aſſumed to pp to the 
ſaid Mery all ſuch moneys that the ſaid Mery expenderet in ſuch rep.irations ; 
And farther declared, That candem partem Domus prædict. reparavit, &c. 
and upon Non aſſampſic, it was found foz the Plaintiff ; In Arrett of 
Judgement it was objected, That the count was too generall, Quzdam pars 
domus: Foz the Plaintiff ought to have ſhewed ſpecially, what part of the 
houſe in certain, as Yall, Chamber, oz other xooms, but the lame was not 
allowed: Another Dbjection was, becauſe it 48 ſet fozth in the confiverati- 
on, that the Plaintiff, Ad requiſitionem dict Davidis repararet ; and the 
Plaintiff declared, Quod reparavit generally, without ſaying, ad requiſitio- 
nem dict. Davidis reparavit, and that is not the reparation intended in the 
Declaration, ſcil. Reparatio ad requiſitionem, but a reparation of his own 
bead, and at his pleaſare,. and foz that Caſe Judgement was reverſed. 


Mich, 29 Elia. Id the Common Pleas. 
LXXIII. Brafiers Caſe, 


thories, That if the Difſeiſoz levie a Fine, and the Dillsiſee in the 

r vation of his right againſt the ſaid Fine, enter his claim in the Recozp 
of the foot of the Fine, that thgjſame is not ſuch claim as ſhall a void 
the Statate of 4 H. 7. Det fc; this Caſe of the Logd Zouch, in Plowdens 
Commentaries. . 


Nos It was agreed in the Cale h all the Juſtices, and by the Preigno- 
pꝛeſe 


Trin. 29 Eliz, In the Kings Bench. 


LXXIV. Ralph Morris Caſe. 


Ran Morris and his wife, libelled in the Spiritnall Conrt, foz that 
the Defendant called the wife of one of the tiffs, Veneficam,:Sor- 
tilegam, & Incantatricem Dæmoniorum; and now came the Defenvant into 
this Court, and ſurmiſed, that the matter of the Libell is determinable by the 
Common Law, and thereupon pzayed a Prohibition, and it was holden by 
the Court. Chat although the offence of Witcherie be in ſome caſes triable 
by Law, vet the ſame doth not take away the juriſdiction of the @pirituall 
Court; and therefoze, to call one a Witch, generally an Acton will not lis 
at Law, as it hath been adjudged ; Bat to ſay, that he bath bewitched ſuch a 
one, an Acton will lie at Law. Wray, duch Witchcraft as is made Fe- 
lony by any @fatnte, is not puniſhable in the Eccleſlaſficall Conrt, but in 
caſe of flander of ſuch Witchcraft, upon ſuch landerous wozds, of Witch- 
craft which is not Felony, the Eccleſtaſticall Court Gall punich the ſlams, 
and afterwards in the pzincipall caſe, a Conſultation was awarded. 


P Tris. 
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Trin. 29. Eliz. In the Common Pleas. 


LXXV. Bardens and Withingtons.Caſe. 


which are delivered unto him in execution; it was adjudged in this 
Cale, that the Connſee ſhould have the Cozn ſowed; The ſame Law in caſe 
of a Recognizance. 


A Is bound in a Statute to B. and ſows the Land. B. extends the Lands, 


Trin. 29 Elix. lu the Common Pleas. 
LXXVI. Smalman and Lanes Caſe. 


Te: Caſe was, a Capias upon an oziginail Pzocefſe, was delivered to 
the new @heriff of Warwick againſt Lane, at the ſuit of Smalmen. And 
the Sheriff infozmed the Codixt, that befoze that the Pꝛoteſſe was vireced 
to him, That the ſaid Lane was taken in Tyecntion by the old Sheriff, up- 
on a Judgement given againſt him in the Kings Bench; and that the ſaiv 
old Sheriff had impziſoned the ſaid Lane, by fopce of the Erecution in his 
own houſe, and there he remained, and maped the Avviſe of the Court, 
what retozn he ſhould make upon that matter, betauſe the ſaid Lane was 
never in his poſeCion ; foz all the other pziſoners which were in the Goal, 
and in the ozdinary pziſons, wexe delivered to him, and the old Sheriff 
would not bzing Lane to the place where the other pziſoners were delivered. 
And it was the opinion of all the Juffices, . That by the Law, the old 
Sheriff onght to deliver the body of him who ts in his cuſtody by view, 
to the new Sheriff; and fuch pziſoners onght to be bzonght unto him to 
view, and from that time, the LaWHhall avjuvge-ſuch pziſoners to be in 
the poſſeſſion of the new Sheriff, and not befoze ; los he is not bound to go to 
them, not being in the ozdinary patſon of the County. Anderſon, The new 
Sheriff may retozn, That the kätd Lane 4 in Execution in cuſtodia ſua , 
and lo charge htmfelf; Foz although the Dutiawzte of the old Sheriff 
be determined, yet it is not an eſcape, ſo long as the party be in cuſto- 
dia, and not at large. Periam contrary, It is an eſcape in the old Sheriff 
aſoon as his authezity is determined; the p2ifoner. not delivered: dee 
now C. 3. part 71. Wesbies Cals. 


Mich. 29 Biz. In the Kings Bench. 


LXXVII. Megot and Broughton and Davies Caſe. 


2 10 5 | 


An Action upon the Caſe upon Aſſumpſit, it was found by Niſi prius 
fo; the Plaintiff, and alter wards 'befoze the dar in Bank, one of the 
Deſendants died, and after Judgement given, the other Defendant 
'a Wtit of Etro in the ſame Court, where the Judgement was 
givey, and aigned an Etroz in fact ſcil. the death of one nt the De- 
ants perivant the Wris, Vide 2 A. 3 21. It was ſatd, that the Caſe is 

not like the Caſe of an Action of Drvſpaſe, foz every Treſpaſſe done by 
is feverall'by euch of them, but every Aſſumpſic:ta: 30ynt, and not 


f „An point was moet; It the Court ctutd reverſe their 
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Trir, 29 Eliz, In the Exchequer. 
LXXVIII. Farrington and Fleet woods Caſe. 


Ye Caſe upon the tatute of 3 1 H. 8. of Ponatkeries, was this, The 
* Abbot and Covent of A. &c. 29 Hl. 8. made a Leaſe of certain Lands 
foz thzee lives, to begin after the death of one F. if they ſo long live : and 
afterwards, 30 H. 8. within a year befoze the diſſolution, they make ano» 
ther Leaſe to Fleetwood : Af the firft Leaſe in the life of the ſaid F. be ſach 
an Cſtate and Intereff, that by vertue of the ſaid Statute chall make the 
ſecond Leale voyd 2 was the Que ſtion; foz it was not in eſſe, but a future 
Intereſt. 

Manwood, All the Reaſon that hath been made foz the ſecond Leale, is, 
becanſe the firit Leaſe is but a poſſibiltty ; foz F. by poſſibility may ſarvive 
all the faid thzee, and ſo it ſhall never take effec : But notwithtanving, be 
it a polibility, oz otherwiſe, it is ſuch a thing which may be granted oz 
fozfoited, and that dur ing the life of F. And note the mozvs of the Statute; 
If any Abbot, &c. within one year next before the firſt day of this preſent 
Parliament, hath made, or hereafter ſhall make, any Leaſe or Grant for years, 
life, or lives, of any Mannors, &c. whereof and in which any Eftate or In- 
tereſt for life or years, at the time of the making of any ſuch Leaſe or Grant, 
then had his being or continuance, or hereafter ſhall have his being or con. 
tinuance, and then was not determined, &c. ſhall be voyd, &c. And here 
is an Antereſt, and that not determined at the time of the making of the 
Leaſe to Fleetwood. And of ſuch Opinton were all the Barons, and di⸗ 
vers other Juffices; and therefoze a Decree was made againff the 
Leaſe, tc. 


Trin. 29 Eliz, In the Exchequer. 
LXXIX. Beaumonts Ce. 


Dte, Jt was Holden by all the Barons in the Exchequer, That a 

Duty, which is not naturally a Debt, but by circumfances onelp, 
as Debt upon a Bond foz perfozmance of Covenants, 02 to ſave Harmleſs, 
may be aſſigned over to the Queen foz a Debt ; but in ſuch caſe, a-pzefent 
Extent ſhall not iNue, but a Scire facias ſhall ine fozth, to know if the 
paxty hath any thing fo plead againſt ſuch Aſſignment. 


Trin 29 Eli, In the Exchequer. 


LXXX. Goddards Caſe. 


17 was moved in the Caſe of Goddard concerning the Bannoz of $ 
in Hampſhire, Af the Tenant of the King of Lands holden in Capice bg 
diſſeiſed, and the Dilleiſoz aliens the Lands, and afterwards the D! 
doth re-enter 2 Manwood ſaid, That the Land ſhall not be charged tofth 
a Fine foz alteration without licenſe, becanſe the Title of the 

grew under the wzong of the Diffeiſoz; but the perſon of the 3 
wall be chargey with ſuch Fine. Tenant of the King in Capire makes a 
Leaſe foz life, the Letter foz life makes a Feoffment in Fee withont' li⸗ 
cenſe, the Leſſoz re-entercth, neither his perſon noz the Land — 
charged: 


— n 


The Lord of Northampton and 5 Ards and Smiths 
Lord St. Johns ale. Caſe. F 


charged : but if my Feoffee upon Condition maketh a Feoffment without 
licenſe, and J re-enter foz the Condition bzoken, now my Land ſhall be 
charged with the Fine upon Alienation, foz the Feoffee was in by me by 
good and lawful Title, becanſe he had power to make a Feoffment over, 
although ſubject to the Condition. o if Tenant in tayl, oz the Husband 
ſeiſed in the Right of his Wife, make a Feoffment in Fee, and after- 
wards the Land is recontinued, the Fine accruing foz Alienation: without 
licenſe ſhall binde the Land: and 4f Tenant foz life loſeth (Cues, and 
vpeth, the Lands ſhall be charged with the ſame. 


Trin. 29 Eliz. In the Exchequer. 
LXXXI. The Lord of Northampton and Lord St. Johns Caſe. 


Be Lozd of Northampton had by ancient Letters Patents bona & ca- 
T talla felonum & fugitivorum within the Iſle of Ely; and one dwelling 
within the Iſland was attainted of Felony, to whom another was indebted 
by Dbligatton, and the mony by the Condition of the Bond was to be payd 
at a Pannoz of the Lozd St. Johns, who within his Manno had alſo bona & 
catalla felonum & fugitivoram ; and at the payment the Lozd Sr. ſohn claimed 
the mony : But all the Barons of the Exchequer were clear of Opinion, 
Chat the Lozd St. John tould not have the mony , foz the place of payment 
nihil operatur , but the Obligation is the ſubſtance which came to the Logo 
of Northampton within the Ille of Ely. Popham , the Queens Attozny, 
claimed the mony foz the Queen, foz the Lozd of Northampton cannot 
have it; ſoz by the general wozds of bona & catalla felonum, things in 
Action do not paſs, but by expꝛeſs wozys they well paſs, otherwiſe not: and 
therefoze day was given to the Lozd of Northampton to ſhew his Letters 
Patents. 


Mich, 30 Eliz. Rot. 2737. Ia the Common Pleas. 
LXXXII. Ards and Smiths Caſe. 


Dward Ards bzought a Replevin againſt Smith and Reading; the De- 
fendants made Conuſance as Bayliffs to Robert Chamberlain, and 
ſhewed, That one A. was ſeiſed of the Pannoz of Keney in Fee, whereof 
the place where is parcel, and ſs ſeiſed, gave the ſaid Manne to Richard 
Chamberlain and Sibil Fowler, and to the Yeirs males of the ſaid Richard: 
Richard and Sibil tntermarry, and have ine Edward; Richard dpeth, 
Sibil vyeth, Edward bath iCue Leonard, and dyeth; Leonard hath iſſue 
Francis, and dyeth ; Francis hath iſſue Robert, in whoſe Right the Conu- 
ſance is made, and dyeth; Robert entereth : The Plaintif in bar of the 
Conuſance ſheweth, That one B. was thereof ſeiſed, and thereof enfeoffed 
one Cottesford, then Maſter of Lincoln Colledg, and the Fellows thereof : 
after which the ſais Leonard, Don and Meir male of the (aid Edward, 25 
H. S. did releaſe tothe ſaid Maſter and Fellows with warranty, the ſaid 
Robert, in whoſe Right the ſaid Conuſance is made, being Veir male of 
the ſaid Robert; and demanded Judgment, if againſt that warranty, xc. 
The Defendants .confcſs the Gift befoze to the (aid Richard and Sibil , 


nd that they had iCne the ſaid Edward; but further ſhewed, That after 
the death of the ſaid Richard, Sibil and Edward her Won leaſed the ſaiy 
* rears to one Maſcal, who entered, and was poſſeſſed : Edward 
vffereq a common Recovery unto the uſe of the Kecoverozs, who entered 

1 and 
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Ards and Smiths? 
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and ouſted the Leſſee, and enfeoffed the ſaid B. who enfeoffed the ſain Ma⸗ 
Kor and Fellows; the LeCes re-entered, Sibil dyed, Leonard, Don and 
Heir apparent of Edward, releaſed to the ſaid Paſter and Fellows with 
warranty; Edward dyed, Leonard dyed, and therenpen a Demurrer was 
by the parties: And the matter was, If this Recovery being ſutfered by 
dim in the Remainder in tayl upon an Eſtate foz life, the Recoverozs en- 
tering upen the Leſſee foz years of the Leſſee foz life, and putting him out, 
and afterwards the Leſlee fes years te / entet ing; It now any Ctate vid 
remain in the Colledg, after that Ke-entry, which might carry a Releaſe ? 

Snag, @erjeant, argued, That a ſufficient Eſtate did remain in the Col- 
ledg, upon which a Releaſe might enure; i. an Eftate to begin after the 
death of Sibil , and the expiration of the term foz years: and although rei 
veritate, Edward was not Tenant of the Freehold at the time of the Reco- 
very, vet ſuch an Exception doth not lie fo the Adue; and to that purpoſe 
de cited the Opinion of Fairfax, 12 E. 4. 14. 

Shuttleworth, er jeant, contrary; This Recovery wozks nothing but 
by way of Eftoppel and Concluſion, and therefoze the ifſne in tay! may 


well diſcloſe the matter, and aveyd ſuch Recovery ; and the better Opinion 


of the Caſe cited befoze, 12 E. 4. is, That ſach a Recovery againſt ſuch a 
perſon is utterly voyd, which ſee there by Littleton, Chock, and Bryan, 14 
E. 4. 2. and alſo 28 Aſſ. 17. and Dyer 8 Eliz. 251, 253. Land conveyed to 
the Yusband foz life, the Remainder to the Wife in tapl, the Remainder 
to the right Petrs of the Basband and Wife ; The Yusband and Wife 
ſaffer a common Recovery, the Yusband bath (ae and dyeth, and after- 
wards the Wiſe dyeth, the iNue ſhall avoyd the Leaſe and Recovery. See 
alſo the Caſe betwixt Hare and Snow, Plow. 20 Elix 514. where a common 
Recovery was had againſt Tenant in tayl, and his Wife, whereas in trath 
the Wite had nothing in the Land whereof the Kecovery was ſafered : It 
was holden, that the iſſue in tayl, 02 any other perſon, might Chew the truth 
of the matter; foz he ſhall not be bound by any @fteppel Father 


which his 
bath admitted, by jovuing in Uoncher with his Wife, faz be is not ſubject 
to the Effoppel ; and therefoze it was holden, That if the Wife in ſuch 
caſe might (ae Execution to habe in value, vet the Won in tayi might onft 
him of it. 0 8 H. 4.123. a Præcipe is bzonght again Tenant in tapl, 
who pꝛays in ayd of a ſtranger as Tenant foz life, who enters into the apd, 


and bars the Demandant, and afterwards the Tenant in tayl dyeth; his 
iſſue is at large to claim the Tffate-tayl, although the month of his Father 
was e ſtopped as to it. Do Tenant in tay! bzought a ei deforceat, 
and counted npon an eſpectal tayl, whereas in truth it was a general tayl, 
and recovereth, and dyed; the ſaid Recovery ſhall not conclude the iCue- 
Sree 33 H. 6. 18. And in eur Caſe, when the Recoverozs enter by fo:ce af 
the Recovery, the ſame is a wong to the Lefſee (oz years, and alſo to the 
Tenaat foz life, fe2 the one is ejected, and the other difſciſey ; and therefo3e 
the Ke-entrp of the Leſſee doth de feat all the Eſtate which was in the Col- 
leu under chat Recovery: and here the Entry af the Leſſee fo2 pears 
ſhall avoyd all the Cftate which was conveyed tothe Colledg by the Re · 
covero;s. dee 44 E. 3. 30, 31. Ba ſſingborns Aſſiſe: Land is given to A. 
foz life, the Reminder to B. Coz life, the Remainder to C. in Fee: A. ati · 
ers in Fee, the Anceſtog cullateral of Him who hath the Fee doth releaſe 
to the Altenee with warranty; B. enters, here the whole warranty is loft, 
and all the firſt Et ate is recontinued : e in our Caſe, by this Entry of 
the Leſſce, the whole Efate of the Cotlevg under the Recovery is defeat- 
ed, fo as nothing remains in the Tolledg , upon which the Releaſe can 
ene, and then there is no warranty in the Caſe : And as the Caſe is here, 
Edward, who ſuffereth the NRetudety, dyeth befoze the deſcent of the war- 
ranty by the death of Leonard, by — the Releaſe with warranty was 
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made; by the death of which Edward the Intereſt which the Colledg had 
in the (aid Bannoz by the ſaid Recovery, and the Eſtoppel of it, was deter, 
mined and utterly gone; and then the warranty deſcending afterwards can- 
not attach upon the poſſeſſion which was at the time of the warranty made, 
which was by the concluſion, which by the death of Edward is determined 
and removed by an Eign Title, i. the Enfayl. As if Tenant in tayl voth 
diſcontinue, the Diſcontinue is diſſeiſed, Tenant in tay! releaſeth with 
warranty to the Diſſeiſoz, the Dilſeiſee entereth in the life of Tenant in 
tapl, who afterwards dyeth; the warranty wozks nothing foz the cauſe 
afozeſatd. And alſo he pat this Caſe, Tenant in tapl of Land grants a 
Rent-charge in Fee, and an Anceſtoz collateral releaſeth to the G zantee 
with warranty, and dpeth, the Tenant in tayl dyeth, now the iſſne is 
bound: but if Tenant in tayl dyeth befoze him who maketh the Releaſe, 
now the Rent is determined by the death of Tenant in tapl, and then the 
warranty cannot attach upon it. At another day the Caſe was moved, and 
conceived in theſe wozds, (ſcil.) Tenant foz life, the Remainyer in tayl, 
Tenant foz life lcaſeth foz years, a Recovery is had again him in the 
Remaiader in tapl, living Tenant foz life , the Recoverozs enter, and 
ouſt the Leſſee foz years, the Bon and Petr of him in the Remainder in 
tayl releaſeth with warranty to him to whom the Recoverozs have aſſured 
the Lands, the Leſſee enters, he again whom the Recovery was had dyeth, 
the Releaſoz dpeth, ec. Jt was holden, that the Entry of the Leſſee, befoze 
that the warranty had attached upon the poſſeſſion which paſsed, had aboyded 
the warranty. And the Lozd Anderſon. conceived, That the Recovery 
Gould not pzejudice the iſſne in tayl, but that the iſſue Chall Fauxifie the 
ſame : And it Tenant in tayl be diſſeiſed, and ſo diſſeiſed ſnffereth a com- 
mon Recovery, his iſſue ſhall not be barred, quod fuit conceſſum per omnes: 
And afterwards another matter was moved, (ſcil.) That the Releaſe is 
pleaded to be made to Lincoln Colledg by the name of Cuſtodi ſociis & Scho- 
laribus Lincolnienſis Collegii in Oxonia, where the true name of the Col⸗ 
ledg, as is confeſſed by the Recozd in the Plea pleaded; is, Cuſtos five 
Rector, Socii & Scholares Lincolnienſis Collegii in Oxonia, &c. Jt was av- 
journed. Dee this Caſe repozted, (3 part, Lincoln Colledg Caſe.) 


Mich. 32 Eliz, In the Common Pleas. 
LXXXIIL Hall ard the Biſbop of Bathes Caſe. 


All bzought a Quare Impedit againſt the Biſhop of Bath, and others; 
The Jncumbent pleaded, Quod ipſe nihil habet, nec habere clamat, &c. 

niſi de præſentatione Georgii Sidenham milit is, not named in the Writ, and 
demanded Judgment of the Writ, upon which the Plaintiff did demur in 
Law: And it was argued by Drew, Serjeant foz the Plaintiff, That the 
Wait was well bzonght without naming the Patron: foz if a Quare Impedit 
be bzought againft the Patron and Incumbent, and the Patron dyeth, pen- 
dant the Mzit, the Writ ſhall not abate : 9 H. 6. 30. It might be, that 
theſe Plaintiff did not know, noz could tell; who pzeſented the ſaid Ancum- 
bent, but he findeth the Jncumbent a Diſturber by his Aacumbenicy : 
and if of neceſſity ſuch Patron oaght to be named, then if ſuch a Uſar 
ſhould dye befoze the Writ bought, then he which hath canſe of 

ſhould be remedileſs. And by Anderſon and Periam , the Writ is good 
enough fo2 the reaſon afozeſaid: And Anderſon put this caſe ; At A. wzong- 
fully by Uſarpation doth pꝛeſent, and his Clark is received; and afters 
wards A. having gained the Patronage, g2zants it over to B. Againſt whom 
Hall the Quare Impedit be bzought + Walmſley, Againſt B. which An- 
derſon doubted, Mich. 
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Mich. 32 Elix. In the Common Pleas. 
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LXXXIV. Hughes Caſe. 


Ha Formedon,the Writ was, That A. Dedic Aliciz filiz ſuz,and to J. S. 

and fo the Beirs of their two bodies begotten, and it was ſhewed in abate- 
ment of the Wrir, That the name of the wife is put befoze the name of the 
huſbanv, To which it was ſaid by the Court, that if ſuch a Writ be bzought 
againſt the huſband and wife, and the name of the wife be put befo2e the 
name of the huſband: the Writ ſhall abate ; And if in the caſe at Bar it 
had appeared, That the Donees at the time of the Gift, were huſband and 
wife, upon ſuch a matter diſcloſed, that the Writ Chould abate; but that 
oth not appear plainly to the Court. 


LXXXV. Mich. 32 Eliz, In the Common Pleas. 


Ote, It was holden by the Court, That if a Writ of Dower be bꝛought 

againft an Infant, who loſeth by vdefanlt at the Gzand Cape; that he 
may reverſe the ſame by a Writ of Erro; but where an Infaat appeareth 
by Guarvian, and afterwards loſeth by default, there he hall never avoid 
it; foz if any defanlt be in the Guardian, the Anfant ſhall recover againſt 
him in a Writ of Deceit, And afterwards, the Judgement in the firſt 
caſe was reverſed. 


LXXXVI. Aich:;/ 32. Eliz. In the Exchequer-Chamber. 


Ote, In the Exchequer- Chamber, 'befoze the Lozd Chancelloz, The 

two chief Juſtices, and the chief Baron; a Writ of Erroz was caſt 
npon a Judgement given in the Court ot Exchequer ; and it was agreed, 
Quod propter abſentiam Dom. Theſaurarii Angliæ, They ought not, noz 
tould receive the ſai» Writ; and the Statute of 31 Eliz. doth not help 
the matter, fo2 that extends but to viſcontinuances, Which befoze the fta- 
tute many times hapened foz the not coming of the Chancelloz oz Trea⸗ 
ſurer, and not to give Conuſance in a Writ of Erroz in the abſence of 
the Treaſurer, &cc. 


Mich.. 32 Elis. In the Common Pleas. 
LXXXVII. Lacy and Fiſhers eaſe. 


NB a Replevin by Lacy againft Fiſher, The Defendant pleabed, that the 

place where, &c. is called Spicold, and holden of the Pannoz of Eafthall 
by certain Rent, and made Conaſance as bailif#:of the Lo2d of the ſaid 
Pannoz and iſue being joyned hereupon, Jt was tried by the Jury of 
the Uiſne of Spicold, and it was moved in arreſt of Judgement, that the 
iCne was mii · tried: Foz the Uiſne onght to habe been of Spicold and 
Eaſthall alſo: Anda Caſe was cited to have been adjudged accozdingly 
betwirt Webb and Richmond. M. 31 Eliz, in the ſame Court. 
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Mich 32 Eliz, In the Common Pleas. 
LXXX VII. Corbets Caſe. 


TY Cafe was, That an Acton of Debt was bzought by aziginall Writ 
again an Admintfifates in another Coanty then wheres the Admini⸗ 
Hate; was bwelling, and dels notice of that ſnit, he paid divers other 
vets of the Jiifeftato, due by ſpecialties ; ſo as he duv not Aſets ta pay the 
debt in demand, having Alſets, at the day of the Teſte of the oziginall, and 
now the Defendant appearing, _ ſame ſpetiall matter, and con- 
tluded, And fo nothing remained in his hands. And it was holven per Cu · 
riam ti bs & god : Det 22 E. 4. 21. 2. 


Paſc. 31 Elix. In the Exchequer. 
LXXXIX. Sir William Pelhams Caſe. 


* Caſs, host put, was this: A. Tenant foz life of a Peſſuage, &c. 
the remainder in tail to A with ut vers remainders aber: A. by Deed 
Inverites and Enrolled, Bargained and old the Peſſuage, &c. ſo con- 
veybv te (ſc William Pelbat ia Fee, who afterwards (uFered a common 
Roetvvory thereof, in whith Ai 4s vonched;; and ſo a common Recovery is 
bad and executed, and all this was befoze the @tatute of 14 Elia. And if the 
ſatd Recovery ſhould binde B. who was in the remainder in tail; 02 if it be 
a fozfeiture, was the Queſtion. Altham of Grays-Inne argned, that here 
is a tchteitute: Firlt, it is to lee, if a commbn Recovery ſaffered by We- 
nant to; life, (who is ſo Wargainoz in this caſe) be a fozfeiture oz not by the 
coliitnon Law, if no Orecation be ſued upon the ſame Recovery. Seconvs 
ly, If the Recovery bb executed; if he in the rontainder may enter foz the 
fozfeiture. When Tenant foz life bargaineth and (elleth the Peſſuage, &c. 
althoagh apon it an Tffats in Fee be limited, vet nothing paſſeth from 
him, but thut which he may lawfully paſs, and that was the tate fog the life 
of the Bargainoz,foz (uch Eſtate only he might lawfully paſs, and here the 
Barga tate is but Tenant foz the life of another, and when with his own con- 
ſent de ſuffers u common Kecovere, and that without right, the ſame] is a 
fozfeiture. . By matter in Fac, a particular Tenant may commit a foz- 
feiture, as well as by matter of Recozd: By matter in Fact he cannot com- 
mit a fozfeiture, if the Reberſion be not thereby pulled ont of him in the 
Reverſion : As if Leſſee taz ten years maketh & Leaſe foz 1000 years, 
the ſame is no fozfeiture,foz by that the Reverſion is not tonched; but if he in 
matter of Recozd do ay thing Which ſonnes to the villnherifin of him in the 
Reverfion, althongh in trath it doth not tonch the inhe e, vet it is a 
fo}rfeitdite, which ſee 39 B. 3. 16. It Tant fog iſe plead any thing 
agaid@ the right of hien in the Re ver ſton, it ts à future. And by Finchden 
and Btiktup,he canfiot plead tb the right. 5 AC 3. Tenant fe life is im- 
pteaves in a Præcipe by a cranger, and tonfeeth the Action upon the 
Deatwatit hath Judgement; the Keſſoz enters, agalaſt whom the De⸗ 
otmavait faeth Exeratton, and the Leila dzought an iſſus, and had Judges 
ment th rerover, fog it is a fopfefture, becanſe the Wenant fog lie hath ads 
mitted the Re der lan in another, becauſe it is an alienatlen to the difinheri- 
fin of the Plaintif, i. the Leſſoz. 19 E. 3. t. Receit 14. where Tenant 
foz life pleads in chief, oz doth not gainſaꝝ the Action of the Demandant, oz 


writes default by Covin, he ſhalt fozfeit his Effate ; but if a Rent be de- 
mandcd 
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12 Af. 31. Tenant foz life is im pleaded by Co vin betwixt him and the De⸗ 
mandant. and pleads in chief without aid pzayer, upon which Judgement is 
given; he in the Reverſion may enter: In a Quid juris clamat, againſt 
Tenant foz1ife, who pleaded faulty, tra ver ſing the point of the Action, he in 
the Reverſfon ſhall not be received, foz in as mach as the Tenant hath tra⸗ 
verſed the Acton; he is not within the @tatute of Weſt. 2. of default, Reds 
dition; but he in the Reverfion may enter by the common Law: 22 E. 3.2. 
In a Scire facias, to execute a Fine againſt Tenant foz life, he pleaded to the 
Enqueſt, wheras in truth, the land in demand was not compziſed within ths 
Fine, and Judgement is given foz the Demandant in the Scire facias; he in 
the Reverſion-may enter: Aa the pziacipall caſe here, there is apparent 
and manifeff covin; foz the Tenant foz life is vouched without canſe,and this 
Recovery is byaent, and is to the uſe of the Bargainee, who is Tenant foz 

the lile of another, and therefoze by the common Law, he in the Reverſion 

me enter befoze the Execution be ſued. And it is well known, that theſe 

common Recoveries are uſed to deck a Remainder in tail; and that was 

the ſcope of this Recovery: And as to the Caſe of 5 E. 4. 2. Tenant foz 

life is impleaded in a Præcipe quod reddat, who voncheth a ſtranger, the De⸗ 
mandant counter pleads the vouchee, and it is found foz him; he in the Re- 
verſion hath no remedy, dut by Writ of Right, and if ſuch vouchee enters 
into the Warranty, and loſeth by Acton tried, oz by default, &c. That 

book is to be intended of a Recovery executed; foz there in ſuch a caſe, he in 

the reverſion may not enter, but is put to his Writ of Entry by the common 
Law, vide Br. t. Fezfeit 87. 24H. 8. Tenant fog life is impleaded and 
pꝛapes in ald of a ſtranger, he in the reverſion may enter, but if he doth 
mot enter untill the other hath recovered, then he cannot enter, but he is put 

to his Writ of Entry, Ad terminum qui przteriit, vel de ingreſſ. ad com. Le- 


gem, and therein mall fatſifte the Recovery. And there by Brook, Uoucher . 


dk a ſtranger, is not a cauſe of fozfciture ; foz he doth not diſaffirm the Re- 
verſion to be in the Lelloꝛz. And he vonched, 24 E. 3. 68. where Tenant 


Foz life pleaded, in the Right without aid pꝛaper; and ſo he argued, That 


befoze execution, he tn the Remainder might enter, but after execution, he 
is put to his Action; but in our caſe; although Execution be ſued, yet he in 
the Remainder may enter, foz it is found by Uerdic, That at the time of 
the Recovery he was within age, and then no Lacheſſe of entry ſhall be im⸗ 


puted unto him, and then he ſhall not be vd2iven to his Action : As if Tenant | 


by the Cutteſte maketh a Feoffment with Warranty, and dleth, and the 
ſame deſcendeth to his Heir within age, yet be ſhall enter, although that he 
had not avoided the Warranty tn the life of his Anceſtoʒ; And he alſo con⸗ 
cetved that the @tatnte of 32 H. 8. cap. 31. did extend to this Caſe : Foz 
Sir William Pelham, the Bargainee, was but Tenant foz life, and although 
that he be but Tenant foz the liſe of another, pet he is Tenant foz life 
as ſnlly, as it he were Tenant fo2 his own life: The wozds of the Statute 
are, os otherwiſe foz term of life oʒ lives quo ad nom, As upon the Statute 
of 20 E. t. which gives receit, i. de defenfione juris; the woꝛds are, Cum 
quis aliquod Breve Dom. Regis impettet verlus tenentem per Legem Angliæ, 
vel feodum talliatum, vel ſub nomine Dotis, vel alio modo ad terminum vi- 
tz, &c. Alſo, although that he who entreth at the time of the recovery was 
not next in the Remainder to the particular Eſtate, yet he is within the 
Statute of 32 H. 8. fozhe was in the Remainder at the time of the Recove- 
xy, and at the time of the entry, he in the immediate Kemainder was dead, 
and then he nert in Kemainder : Dee 15 E. 4. 9. by Littleton, If J grant 
my ſervices to one fo; life, and he in a Præcipe bought againſt him, plead 
an the Right; e2 granteth unto another the ſaid ſervices in Fee, the ſame is 
nat ary fezfeiture, becauſe it is not any diſcontinuance. Jt will be objected, 

N That 


mende agataſt Lenunt foz life, and he render the ſame, It is no fopfeiture: 


William: Pelhams 
Caſe. 1 


That the wozvs of the Statute of 32 H. 8. are, Chat (uch Recoveries ſhall 
be utterly void 2 and if ſo, then he in the Reverſion cannot be daun 

and then no cauſe of fozfeiture ; Ca that it was eaſily to be anſwered; That 
where Tenant oz life doth any thing which ſounds to the diſinherifin of him 

in the Re ver ſton by matter of Kecozd, although it doth not de veſt, oz others 

wiſe pzejudice the Inheritance, yet it is a fozfeiture. Coke contrary, 

Were in our Caſe there is not any Covin: Sir William Pelbam the, Wars 

gainee, he was deceived by the Bargainoz, fog he did not know, but that the 

Bargainoz was ſeiſed in tail at the time of the Bargain, and it was lawfull 

foz him to do any other ac in the further aſſurance of his bargain ; and it 

was lawfull foz him to vouch his Bar gainoz, and although the Bargalnoz 

vonched a ſtranger, vet it is not a fozfeiture, 39 E. 3. 16. Ald prayer of a 

ſtranger is a fozfeiture, and the reaſon thereof is, becanſe be acknowledgeth 

the Reverſion to be in a ſtranger, and that is the cauſe of. the fozfeiture. 

Dre Book Entries 254. Where upon aid pzayer, the party fo have aid, 

ſheweth ſpeciall matter; but in our caſe, ir William Pelbam hath vonched 

his Bargainoz, and that not without cauſe, foz be hath a Warranty from 
dim; and the Pemandant could not connterplead it, ſoz be had ſeifin, 
by fozce whereof he might make a Feoffment ; As unto the Caſe of 14 E. 3. t. 
Receitc 135. Leſſee foz life in a Præcipe againſt him without aid pzayer 

pleaded to the Enqueſt at the firft day, in that caſe it is ſaid, that he in the 

Reverfion may enter. It is true, that he may enter in the Receſt,but not 

into the Land foz fozfeiture foz then Fitz. would have abzivged the Caſe in 
the Title of Entry Congeable, and not in the Title of Receit: and the 
Bock of f E. 3. is good Law, foz there the Tenant doth confeCe the Ke- 
verſion to be in another; but in dur Caſe. the Tenant voucheth, which 
is a lawfull ac done, and accozving to the Covenants of his purchaſe: And 
although the Recovery be by agreement, yet it is not therefoze a fozfeiture ; 
foz if the Tenant foz life voucheth truly, it is no fozfeiture- WBefoze the 
Statute of Weſt 2. cap.3. which gave Receit to the wife, and to thoſe in the 
Reverſion where the particular Tenant is impleaded, and maketh default, 
vel reddere noluetint, there was na remedy in ſach caſes, but by Writ of 
Right, but no entry, and that was faz the reaſon of the credit which the Law 
gave to Recoveries, foz if they might enter; wherefoze is Receit given? but 
that was in two caſes onely : But afterwards, becauſe it was found, that 
many particular Tenants being impleaded would plead faintly, the Statute 
of 13R.2, gave recelt in ſuch caſes. And upon what reaſons were theſs Ads 
and Statutes made, if in ſuch caſes the entry was Congeable 4 But after 
theſe two Statutes, another pzacnice was deviſed, foz ſuch particular Te- 
nants would ſuffer Recoveries ſecretly, in ſuch ſozt, that thoſe in the Rever- 
flon could not dave notice thereof, ſo as they could not befoze Audgoment 
p3ay to be received, to remedy which miſchief, the Statute of 32 H. 8. was 
made, by which all Recoveries had againſt Tenant by the Curteſie, oz other- 
wiſe foz life 02 lives, by agreement of the parties of any Lands whereof ſuch 
particular Tenant is ſeiſed alt be void, as Menant by the Curte ſle, &e, 
ſhoald be void againſt him in the Reverſion ; and yet there was an evaſion 
formd to be ont of that Statute ; foz ſuch particular Tenants, would make 
a Feoffment with Warranty, and then the Feoffee ſhould be impleaved in 
a Wrir of Entry, and he vouch the Tenant fo lite who would aver, and 
ſuch Recovery was holden to be out of the Statute of 32 H. $. Foz the Re- 
covery was not againſt ſuch particular Tenants, &c. Foz the remedy of 
which miſchief, the Statute of 14 Eliz. was made, by which it is pzovided, 
That ſuch Recoveries had where ſuch particular Tenants are vouched ſhall 
be void, if ſuch Recovery be by Covin betwirt them: And he conceived, 
That the fozfeiture is not in reſpec-of the Recovery it ſelf, but of the Plea 
pleaded by the Tenant: And here in cur Cale, there is not any Ccvin 
fonad, 
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found, 03 that @ir William Pelham knew that he was but Tenant ko; life; 
but it is formd, that this Recovery was withthelr aſſent, and that was law, 
fal as the caſe is; fog they mightagreeto have fneh a Recovery to further 
afſurantez and ſo foir William Petham hath not vaithey any but his Bar» 
gainoz, ans that accoading to their»Covenantsx\and. this Wargatnoz was 
not a bare Tenant fog lite, but he has ald a NRemainder in tapl, although 
not immediately depending upon the Eſtate foz life, which he had cut off; 
there it was not meer ix a feigned Recovery : Ser 5 E. 4. 2. and 24 H. 8. br. 
Forfeit. 87. where Tenant foz life being impleaded in a Præcipe, voucheth 
a ſtranger, the ſame is nd 'Fozfetture; foz the ſame voth not vifaffirm the 
Reverſim : but contrary of Ayd-p2aver, foz a ranger may releaſe with 
warraaty to Tenant foz life, upon which he may vouch: And he repozted 
in his Argument, That Bromley, Chancelloz of England, ſent him to both 
the chief Juſtices, to know their Dpintons upon this point; and they were 
of Opinton, That the Uoncher of a ſtranger was not any Fozfeiture, and 
alſo that after the Recovery was execntcd, he in the remainder could not 
enter; but they conceived, that the Right of gin in the remainder was not 
bound: And be ſatd, That after the Recovery was executed, that he in the 
remainder could not enter: See 24 H. 8. Br. Forfeit 87. oz if Entry ta 
ſach Cales ſhould be lawful, infinite ſuits would follow thereupon, which 
would be much to the Diſcrevit of common Recovertes, which are now the 
Common Aſſurances of the Land. As to the Objeaton of the Enfancy, the 
ſame will not help the matter. Br. Sav. Default 50. 6 H. 8. A Reco- 
very had agaiaſt an Jafant, in which he wmuchech and loſeth, is not errone- 
ons ; cuntrary of a Recovery upon a default: And if an Infant, Tenant 
in tayl, ſuffer a common Recovery; the ſame is a diſcontinuance , 
foz in ſuch Recoveries Infancy is not reſpeded: And in a Scire facias upon 
a Judgment hav againſt the Father, the Heir ſhall not have his age: And 
he cited a caſe out oł Bendloes Reports, g'Eliz. Teuant foz life, the Remain- 
der over to n ranger in Fee, Tenant foz life is vificiſed by Covin; in a 
Przcipe quod reddat again the Dillctſoz, de voucheth' the Menant foz life, 


who enters into the warranty generally,. and vancheth ober the common 


Uouchce.: It was avjudged, That the Recovery was out of the Statute of 
32H. 8. foz the Recovery was not hav again@ the particular Tenant, but 
be was bat Menant in Law, becauſe Wonchee ; and alſo that the Recovery 
was a good bar to him in the remainder, notwithKanving that he was with- 
in age at the time of the Recovery. | 
And afterwarrs at another dap the Caſe was argued by the Barons; and 
Clark Baron conceived, That the Entry of him in the remainder was 
congeavle : It hath been ſaid, That Sir William Pelham did not know that 
the Bargainoz hm tate but foz his life, oz that any other perſon had 
any remainder therein the ſame is not to any purpoſe to excuſe him: foz 
42 B. 3. '© very Pnrebaſoz onght at his own perit take notice of the Effates 
and charges whith are upon the Lands of which he is Purchaſoz; and the 
Law pietumes that none will purchaſe Lands without advice of Councel, 
and without knowing the Titles to the Kanns. And although divers Sta, 
tntes have been made to pzovide againſt the pzacices of particular Tenants, 
pet it is no argument, that no other remedy was befoze. And by Littleton, 
If Tenant koz life joyneth the Miſe upon the meer right, it is a fozfeiture. 
And beheld trongly,' That the Judgment did not take away the Entry, 
cauſe of fozfeitnre being given befoze the Judgment t See 5 A 3. and 
22 Af, 31. to that purpoſe: Foz where Tenant foz1ife is impleaded, he 
onght to attend upon him in the reverſion, and to expect \nffruatons from 
him in defence of his'Mitle, xc. And therefoze if he maketh dekault, oz con- 
feſleth Aaian, the lame is a fozfeiture : And as to the ſuppoſed recompence, 
the ſanic ſhall not help this Caſe , foz this is a common recovery, and. no- 
thing 
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thing elſe but an Aſurance : And Recoverczs they are but Aſſignees, and 
they ſhall take advantage of Conditions by 32H. 8. and a Recaderm ſhall 
be ſeiſed to the uſe of. dim who (afereth the Recovevy, if no other uſe be 
erpzeCed.: And he-alſo held, That: when Tenant foz lite bargains, and 
ſels his Lands by Deed enrolled, although no Fee paſſeth, vet it is a foz- 
feitnre; and that by reaſon. of the Enrolment, which is matter of Recozy- 
And he ſaid, That if an Infant, Menanit foz life, be diſſeiſed, and the Diſ⸗ 
ſeiſs2 — and afterwards the Infant dyeth, that be in the Remainder 
might enter. | 1419 5 

Gent, Baron, argued to the ſame intent; and he ſaid, That i Tenant 
foz life ſuffereth a Recovery, the ſame is not ſimply a Fozfeitare ;/ foz he 
may have a warranty upon a Releaſe 03 Confirmation made to him. At/ 
toznment voth not give a Right, bat it is onely a Conſent, yet if he who 
bath not any thing in the Reverſion will levy a Fine thereof unto another, 
and afterwards the Connſee bzings a Quid juris clamat agatnſt the Tenant 


of the Land, and he attozn, it is a Fozfeiture. 


Manwood, Baron, to the ſame intent; This is a new Caſe, and I have 
not ſeen nsz read the Caſe in any Book, noz ſeen any pzeſtvents ; and it is 
a great caſe, and a general caſe, and wozthy to be argued : And I conceive 
clearly, That here is a direc and expzeſs fozfeiture : the Dignitydf Judg- 
ments in reputation of Law hath been urged, which ought to Kand in 
fozce until they be reverſed by Error oz Attaint : And alſo Lictleton 481. 
bath been urged, where upon the sstatute of Weft. 3. he ſaith, That be- 
foze the Statute afozeſaiv, if a Leafe had been made to one fog life, the re- 
mainder to a ſtranger, and afterwards.a ſtranger by faint Action hath re⸗ 
covered againſt Tenant foz life by default, and afterwards the Tenant foz 
life dyed, be in the Remainder had not any remedy : But there Littleton 
doth not repozt the ſame as his own Opinion, but as an Dpinion concei⸗ 
ved by a Reader upon the ſaid Sfatate ;/ and in truth it is but a meer con- 
ceit. And as to the main point, be took this difference; @uch:Recoveries 
in which the title of the Demandant ſtands indifferent to the Court, and 
non conſtat, if it be good, oz not, being ſuffered by Tenant foz life by de- 
fault oz confeſſion, without -ayd-pzayer ef him in the Reverſion, do not 
make any fozfefture, although that the Tenant foz life hath not delt with 
him in the Reverſion, not having pzayed in ayd of him: And in ſuch caſe, 
if a Leaſe be made foz life, the remainder over in Fee, upon ſach Reco- 
very he-in the remainder ſhall have a Formedon in the remaiader, oz a 
Writ of Right, and shall not put out him who recovered, without any 
Action,and that by the common Law. Then came the Statute of Weſt.2.c.3; 
which gave unto the Wife a Cui invita, upon a Recovery had againſt the 
Pusband by default, where befoze ſhe had not any remedy, but-onely a Writ 
of Right : and notwithſtanding, ſi ulterius quæratur, ulterius neceſſe ha- 
bet oftendere jus ſuum, ſecundum formam brevis quod prius impetraverat : 
And if his Right be not befter then the right of him in the Reverſion; he 
ſhall loſe it, notwith&anding the Judgment given befoze foz him : and 
that Statute gave Receit, oz Writ of Entry, ad terminum qui præteriit; 
and that Statute is to be intended of ſuch Recoveries where a good Title 
oz indifferent is, ſo as non conſtat Curiz, if it be good, 03 not: After that 
Tenant foz life was dzi ven unto a new ſhift, and would not make default, 
02 loſe foz not pleading, but he would plead, but that faintly; foz the re- 
medy of which miſchief, the Statute of 13 R. 2. which gave Receit in 
ſuch caſe; the particular Tenant being reſtrained by this Statute, he jug- 
led pet, and pzaCiſed to ſuffer a Recovery ſecretly, withont notice of him 
in the Reverſion : foz the remedying of which miſchief, the Statute of 
32 H. 8. was made, and that makes ſuch Kecovery had again ſuch a par- 
ticular Tenant vopd againſt him the Re ver ſion, 
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It hath been objected, That the ſaid Statute of 3 2 H. 8. did not give any 
fozfeitare in this caſe, but makes the Recovery voyd ; and therefoze he in 
the Reverſion ought to tay until after the death of the particular Tenant : 
To that I ſhall ſpeak after. But here our caſe is of a common Recovery, 
and it doth appear to the Court, that the Demandant hath not right, foz the 
Tenant might have barred him: Alſo this Recovery is not to the uſe of the 
Recoveroz, but to the uſe of him who was Tenant init; and in truth it is 
nothing elſe but an :Curance : and in theſe feigned Recovertes the Recos 
veroz comes in under the Title of the Tenant to it, and not paramount, as 
in caſe of a Recovery upon a good Title. A Leaſe foz years made by him 
who after ſuffers a Recovery is good, and ſhall not be defeated by the Re- 
covery ; otherwiſe it is where the Recovery is upon a good Title. See 
Statute of Gloceſt, cap. 11. where upon default of the Tenant, Receit ts 
given foz Leſſee fo2 years; yet if the I enant vouch, upon default of the 
Uouchee the Leſſee fo2 years ſhall be received : and now Receit of Lefſee 
foz years is out of the Book, foz by the Statute of 2: H. 8. cap. 15. he may 
falſifie the Recovery: but no Receit lieth in the caſe of a commen Reco⸗ 
very, fo2 that he who recovers cannot put out the Termoz. As to that which 
my other Clark hath ſaid, That the bargatn and ſale in this caſe is not 
any fozfeiture, but when the bargain and ſale is enrolled, then it is a fo2- 
feiture; J am not of ſuch Opinion: foz although that the Enrolment be 
of Recozd, pet the Deed is not of Kecozd ; foz againſt a Deed enrolled, a 
man may plead Infancy, although none can plead Non eſt factum. Alſo 
he held, That althongh by the bargain and ſale, and the Enrolment of it, 
the Bargainee had not a fee, foz by ſuch ac the Reverſion is not removed 
vet by the Recovery, and the Execution of it, the Bargainee hath gained 
a fee out of the LeCoz, foz the Recovery is to the uſe of the Bargainee, 
againſt whom it was had. It hath been objected, That here is onely a 
UAoucher, which peradventure was lawful in this caſe, by reaſon of a war- 
ranty paramount, 02 of a Releaſe o; Confirmation with warranty: and 
two Caſes have been vonched to that purpoſe, viz. 5 E. 4. 2. Tenant foz 

life being impleaded in a Præcipe, vaucheth a ranger, the Demandant 
counterpleads the Uoucher, which is found faz him, he in the Reverſion 
bath no remedy but a Writ of Right, ſo if the Wonchee had entered into the 
warranty, and loft, xc. As to that book, we ought not to conceive, That 
every Caſe repozted in our books is Law, but let us obſerve, of what an, 
thozity that caſe is; truly it is the conceit of the Repozter himſelf, fo2 he 
puts the caſe, and reſolves the caſe, but no Judg oz Ser jeant is named in 
the caſc, 4c. The other caſe is 5 E. 4. 2. b. Note by Heydon clearly, At 
my Tenant fo2 liſe voucheth a ſtranger, wha entereth into the warranty 
geueralſß, and doth not know how to bar the Demandant, the Tenant 
ſhall recover in value, and the Ne verſton of that which he hath in value 
ſhall be in me in lieu of my fozmer Keverſion , as a Releaſe to the Tenant 
fo2 term of life ſhall enure to him in the Reverſian : But that is but the 

Opinion of one Scrjeant, t. But J anſwer to theſe books, Ik the De- 
mandant in ſuch Recovery bath a good Title, ſo as the Tenant oz the 
Uouchee, as Heydon ſaith, do not know how to bar the Demandant „ there 

ſuch U ucher of a ſtranger is no fo2feiture, noz ſuch Recovery ſuffered np- 

on it, foz againft his M ill, volens nolens, he ſufferedit : but if the Tenant 
bath good matter to bar the Ot mandant, and no good cauſe of Voucher, noz 
any warranty, as the matter is in the caſe of a common Recovery, there 
the Woucher of a ſtranger, oz ſuffering of a Recovery, is a fozfeiture of his 

Eſtate. And here in our caſe the Demandaut bath not any Title, the 

Tenant oz Uouchee hath not any warranty; but the Tenant might have 

barred the De mandant if he would: And he ſaid, That the Uoucher onely 

doth not make the fezfeiture, but ra recovery ; foz when Jadgment 
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is given, and Execution is dad, then the Fee is plucked out of the Rever- 
ſioner: vide 6 R. 2. If Tenant foz life clatmeth a Fee, the ſame is a foz- 
feiture : but here Dir William Pelham hath done moze, fog he hath gained 
Fee by the Judgment, therefoze a fortiori it ſhall be a fozfeiture. But 
let us ſce alittle what meddlings oz attempts by the particular Tenants 
are cauſes of fczfeiture, and what not: 5 Aſſiſ. 3. A. bzonght a Writ of 
Entry againft Tenant fo; life by Colluſion to ouſt B. of his Reverſion, 
ſuppoſing that the Tenant foz life held of his Leaſe; the Tenant confeſſed 
the Action, upon which Judgment is given; B. enters, and his Entry ap- 
judged lawfnl, foz this Recovery is adjudged in Law but an alienation to 
the difinheriſin of him in the Reverſion : and there it appeareth, that ſuch 
Recovery by Covin is but an alienation, and without any ffrength of a 
Recovery. And he cited many other caſes cited befoze by Altham : 14 E. 3. 
Receit 135. where Tenant foz life pleads in chief, and pzays in ayd of a 
ſtranger, where he might bar the Demandant, and would not, the ſame is 
a fozfeiture : Alſo 22 E. 3. 2. and 27 E. 3. where Tenant fozlife, in a 
Quid juris clamat, attozned to the Conuſee upon a Fine levyed by him that 
had not any thing in the Land, the ſame was a fozfeiture ; and yet the At⸗ 
toꝛnment doth not deveſt the Reverſion ont of the Lefſoz: 50 E. 3. 7, and 8. 
Land wes given by Fine tn tayl,” the remainder over to a ſtranger in fee, 
the Donee took a Wife and dyed without ine, the Wife accepted Power 
aſſigned by a ſtranger, he in the remainder bzsnght a Scire facias againſt 
the Wife ; ſhe is Tenant in Dower of the aſſignment of a ſtranger, and 
pleads to the Title; the Demandant recovereth, ſhe hath loft her Dower, 
faz the hath not pleaded dutifully as ſhe ought,being a particular Tenant, c. 
H. 4. Tenant fo life loſeth his Land in a Recovery againſt him againſt 
bis Will, and thereupon bzings Quod ei deforceat, and declares upon an 
Eſtate, tapl, and recovers, the ſame is a fozfeiture, becauſe he hath challen- 
ced a higher Eftate then he had: 5 H. 5. Tenant foz life joyns the Miſe 
upon the meer right: 2 H. 6. Leflee foz years being ouſted, bzings an Aſ- 
ſiſe, and recovers: 1 H. 7. Accepts a Fine of a ſtranger upon condition 
come ceo, &c. all theſe are fozfeitures. In the pzincipal Caſe here, the 
Tenant who ſuffers his Recovery doth not plead at all to defend the Right: 
but whereas he might have barred the Demandant, he giveth ſtrength to 
his pzetended Title, and makes it a perfect Title; and by ſuffering this 
Recovery and Judgment to paſs upon it, he hath taken the Reverſion out of 
the Leſſo2 to whom he owed Fealtp, and therefoze he ſhall fozfeit his Eſtate. 
And without any doubt it is apparent to the Court, that the Demandant in 
this Recovery hath not any Title, but the Recoverozs in ſuch caſes are but 
as Aſſignees oz Parchaſozs, which appears by the Statute of 7 H. 8, ca. 2. 
which gives Diſtreſs and Avow2y to Recoverozs, c. As to the inventing 
of Recoveries, it was aneceſary deviſe, foz it was to take away Effate- 
tayls, which were the cauſes of great miſchiefs and incon veniencies in this 
Realm: and there was great reaſon foz it; foz Wenant in tayl might by the 
common Law alien his Lands poſt prolem ſuſcitatam, and now he hath an 
Inheritance, and may do Waſte : But be was ſo reſtrained by the ®tatute 
of Welt. 2. that all the Realm, and the Þubjeds in it, were invetgled there⸗ 
by; Joyntures of Wives, Leaſes of Fermozs, Moztgages to Creditozs, 
Statutes, and other Alurances, were defeated by the deaths of Tenants 
in tayt, which was both againſt the common Law, and alſo againft all 
Conſcience. Theſe matters coming to the knowledg of the Juſtices, and 
the miſchiefs thereupon following being very frequent, and it appearing 
that Tenant in tapl was a dangerons fellow, and that there was no ſafe 
dealing with him, they tock conſideration of them: and conſidering alſo 
with themſelves, That Lineal Warranty and Aſets , and Collateral 
Warranty without Aſets, did bar the Entapl, upon this 9 
| they 


man: But as foz Tenant foz-life , he never had Poteſtatem alienandi. 
And as to that which hath been laid, That the Recovery ſhall ſtand in fozce 
untill after the death of Tenant foz life; and in our Caſe here, Tenant in 
tail is alive; Truly. if the Law ſhonld be ſuch, great miſchiefs would fol⸗ 
low: Foz then great Joyatreſſes, The widows of great perſons, having 
allurantes to them of great and ſtately Youſes, and of Lands, furniſhed 
with Timber, of great yearly value, might ſuffer ſuch Recoveries; and ſo 
having plucked the Fee out of the Yeirs,might commit waſte, and the ſame 
ſhould be diſpuntſhavie, which would be an intollerable miſchief, and ſo 
be concluded, that the ſuffering of a Recovery was a fozfeiture, and Judge- 
ment, Trin. 21 El. was given, and entred accozdingly, 


Trin. 3 1 Eliz, In the Exchequer. 
XC. Noones C 2/c. 


Ebt was bzought in London, againſt one as Cxecutoz, and upon fully 

adminiſtred pleaded, it was found foz the Plaintiff, who aſſigned the 
ſame to the Queen, wherenpon a Scire facias iſſued out of the Exchequer 
againſt the Defendant, info the County of Dorſer, The Sherif retozned 
Nulla bona, &c. which Scire facias was upon a Conſtat of goods in another 
County; It was agreed by all the Barons, that the Debt was well alligned 
to the Queen: And alſo that the Scire facias might iNue fozth of another 
Court, then where the Recozd of the Judgement remained, and that upon 
a Conſtat of goods, in another County then where the Writ is bzonght, oz 
where the party is dwelling, he may well have a Scire facias in another 


County. But the Retozn was challenged, becanſe contrary to the Uerdic : 


As in a Replevin, No ſuch beaſt, is not a good Retozn,but Averia elongata; 
oz Nullus venit ex parte querentis ad monſtrand. averia: And here the 
Sheriff might have retozned, Devaſtavit which well ſtands with the Uervic, 
5 H. 7.27. But as to that, It was ſaid by the Barons, That it is true, that 
the Sheriff of the County where the Writ was bzought, is concluded by the 
Uerdic, to make any retozn contrary to it; but the Sheriff of another 
County ſhall not ſo be; but the Sheriff of the County. where the Writ is 
bzought onght to retozn Devaſtavit, &c. and thereupon the Plaintiff ſhall 
dave pzoces into another County; But the Queſtion further was: Af a 
Scire facias upon Teftatum ſhall iſſue into another County, befoze that the 
Sheriff of the County where the Writ is bꝛought, dad retoned a Devaſtavits 
fo2 ſome conceived, That a Deyaſtavit where the Writ was bzought, onght 
firſt to be re-retozned, and then upon a Teftatum, Pzoces ſhould iCue fozth 
into any County within England,; But others were of opinion, That with- 
out a Devaſtavit retozned upon a Teſtatum, Pzoces might be ſued fozth im- 
mediately into any other County. Williams ſaid, If J recover goods by 
Action bzonght in Midd. J may upon a Teſtatum, have a Capias into anp 


fozeign County, 
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Trin. 31 Eliz. In the Exchequer. 
XCI. Weſtern and Weilds Caſe.) 


1 Na Writ of Accompt bzoughtin London, the Defendant pleaded, Never 
his Receiver, &c. which was found faz the Plaintiff, and Judgement 
given, that the Defendant ſhonld accompt; Afterwarys the Defendant 
bzoughtin his Writ of Pziviledge ; and if the ſame ſhould be allowed after 
Judgement: was the Qneſtion ; Coke, At ſhall be allowed, foz the De- 
fendant hath not ſurceaſed his time. This Judgement to acsompt is not 
pzoperly a Judgement, foz no Writ of Erroz lieth upon it befoze the accompt 
be ended: Manwood, Regularly, after Judgment, No pziviledge ſhall beal- 
lowed, but that is to be intended of a Judgment ended but hers notwithſtand- 
ing this Judgment, the Action is depending, and therefoze he conceived that 
the pziviledge ſhonld be allowed in this caſe. Jt was objected, That then the 
Plaintiff ſhould be at great miſchief, foz he ſhould loſe the advantage of his 
triall ; foz he muſt begin again, and plead again, and have a new Triall. 
Clark, the Plaintiff ſhall have benefit of his fozmer trial by way of Evidence. 


Trin. 27 Eliz, In the Common Pleas. Rot. 1353. 


XCII. Brian and Cawſens Caſe. 


I N an Action of Treſpaſſe by Brian and his wife, and others, againff Caw- 
ſen; That William Gardiner was ſeiſed in Fee, accozding to the cn/ 
fome of the Mannez of C of certain Lands, and ſurrendzed them to the 
uſe of his laſt Mill; by which he deviſed them in this manner; i. I be- 
queath to John Th. my houſe and land in M. called Larks and Sone: To 
Steph. Th. my Heuſe aud land, called Stokes and Newmans, and to Roger 
Th. my bonſe {and lands, called Lakins and Brox. Pozcover, Af the ſaid 
ohn, Stephens oz Roger, live till they be of lawfull age, and have iſſue of 
their bodies, lawfully begotten, then I give the (atv lands and houſes to them 
and their beirs in manner afozeſaid, to give and ſell at their pleaſure; but 
if it foztune one of them to die without iſſue of his body, lawfully begotten, 
Then A will that the other bzothers, oz bzother, have all the ſaid houſgs and 
lands in manner afozeſaid ; and if it toʒtune the thzee to die without iſſue, 
in like manner, Then J will, that all the ſaid houſes and lands be ſold by my 
Erecntoz oz his aſſignes, and the money to be given to the pooz : The De- 
viſoz dieth ; John, Sephen and Roger are admitted accozding to the intent of 
the Will, Roger dieth wiithin age, without iCge, John and Stephen are ad 
mitted to his part, John comes of full age, aus bath iNue, J. and ſurrenders 
all his part of the whole, and his Eſtate „to the uſe of Stephen and 
his heirs, who is admitted acco2dingly ; Stephen comes of full age, Jobn the 
father dieth, Stephen diefh without iNue, John the ſon, as cofin and heir cf 
Stephen is admitted, accozding to the Mill, and afterwards dieth without 
iſue, The wives of the Plaintiffs are heirs to him, and are admitted to the 
ſaid lands, called Larks and Sone, and to the moytie of the lands, called Lakins 
and Brox, parcell of the lands where, &c. by fozce whereaf they enter into 
all the lands whers the Treſpaſſe is done, and it was found, That A. ſole 
Erecutoz, died Inte ſtate, and that Cawſen the Defendant is Cofin and Heir 
of the De viſoz, and that he as Meir, entred, and did the Treſpaſſe. Firſt, 
it was agreed by all, That by the firſt woꝛds of the Will, the thꝛee De viſees 
had but foz their lives. But Fenner ano Walmeſley, who argued 0098 
, Plaintiffs 
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Plaintiffs eonceived, that by fozce of the latter mods (ſcil) If the ſaid John, 
Stephen, ond Roger, live till they be of lawfull age, and have iſſue of their body, 
lawfully begotten, Then J give the ſaid Lands and Houſes to them and their 
Heirs, in manner aforeſaid, &c. that they have Fee; and the wozds, (in 
manner afozeſaid) are to be referred, not to ths Eſtate which was given by 
the firſt wozps, which was but foz life, but to make them to hold in ſeveral- 
ty, as the firſt Deviſe would, and not joyntly,as the woꝛds of the ſecond De⸗ 
viſe do purpozt : And Fenner ſaid, Jt had been reſolved by good opinion; 
That where a Fine was lovied to the uſe of the Conuſee and his wiſe, and of 
the heirs of the body of ths Conuſoz, with divers Remainders over, Proviſo, 
That it ould be lawfull to the furvivoz of them, to make Leaſes of the ſaiv 
Lands in ſuch manner as Tenant in tail might make by the Statute of 
32 H. 8. Although thoſe Lands wers never deviſed befoze the Fine, vet the 
wife ſarvivoz, might demile them by fozce of the Proviſo, notwithſtanding 
the wozds in manner, &ec. e if Lands be given fo A. fozlife, upon con- 
dition, the remainder to B. in manner afazeſaid ; theſe wozds, in manner 
aforeſaid, (hall referre unto the Efate foz life limited to A. and not to the 
Condition, noz to any other Collaterall manner. The words, If they live 
untill they be of full age, and have iſſue, are wozds of Condition, and ſhall 
not be conftrued to ſuchpurpoſe, ts give to them by implication an Eſtate 
tail; foz the wazys ſubſequent, are, That they ſhall have to them and their 
Heirs, to give and ſell at their pleaſures, by which it appeareth, that his ins 
tent was not to make an Eſtate tail; foz Tenant in tail cannot alien oz 
diſpoſe of his Eſtate, e. Aud as fo the latter wozds, And if it fortune they 
three to die withour iſfue, &. theſe wos cannot make an Eſtate tail, and 
the erpzeffe limitation of Fee in the fozmer part of the Mill, Gall not be 
controled by implication, ont of the (wblequent wozds: Ag if Lefſee foz 
fourty years deviſeth his term to his wife foz twenty years, and if ſhe die, 
the remainder of the term to another, although ſhe lur vive the twenty years, 
ſhe ſhall not hold over. And here, the ſecond ſale, appointed to be made by the 
Erecutoz, (hall not take away the power of the fir ſt ſale allowed unto the De- 
viſees after iſſue. Snagg and Shuttleworth, Her jeants, to the contrary: 
And they ſaiv, that the Defonvant hath right to two parts, fo no Jnhe- 
ritance veſteth in the Deviſecs untill foi age and iCae ; and becanſe two 
of the Deviſees died without ine, they never had an Inheritance in their 
two parts, and ſo thole two parts do deſcend to the Defendant, as hair to 
the Deviſoz, no ſale being made by the Erecutoz ; Mhoſe wozds, If John, 
Stephen and Roger, are to be taken Diſtributive, viz. If John live, &c. 
are to be taken Diftributive (ſcil. ) H John live untill, &c. he ſhall have Jn- 
heritance in his part, Ec ſic de reliquis: As if J have right unto Lands which 
A. B. and C. hold in common, and I by Deedreleaſe unto them all, the 
ſame |fhall-enure to them ſoverally, 19H. 6, And here, theſe latter wozds, 
If they three die without iſſue, It ſcems to be but an Eſtate tail: See to 
that purpoſe, 35 Al. 14. 37 Aſſ. 15. Foza-man cannot declare his intent at 
once, but in ſe verall parts; aMl which make but one Inheritance, and ſo it 
is ſatd by Perſay, 37 Aſl. 15. we onght to adjudge upon all the Deed, and 
not upon parcetl. And ſee Clatches Caſe, 16 Eliz. Dyer 330, 331. And it 
was ſaiv, That if JI give Lands'to one and his heirs, as long as J. S. hath 
heirs of his body, the ſame is a Fes⸗ſimple determinable, and not an Eſtate 
tail. Quære of that. Then here the Fee-ſimple is determined by the death 
of the Deviſees without iſſue, and therefoge the Lands ſhall revert to the 
Heir of the Deviſoz, eſpectally there being no perſon in rerum natura, wha 
may ſell, foz the Erecutoz befoze any ſale by him made, died Jnteſtate ; and 
if he had made Erecutozs, yet the Executoz of the Erecutoz could not ſell, 
which ſee, 19 H. 8, 9. 10. And afterwards, the Juſtices reſolved, That 
noEftate tail is created by the Will, but — the Fee-ſimple is letled 
in 


Challoner and EY 
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in them when they came to their lawful age , and have ine; ſo as 
the reſivne of the Deviſe is vord: And Judgment was given foz the 
Plaintiffs. | 


XCIII. Hil. 29 liz, In the Common Pleas. 


T*: Caſe was this, ( viz.) By the Civil Law the ugbt 
to have his Mythe by t nth Ridg : And in a great Field 
there was Cozn upon the Arable Land, and Gzaſs upon the Head lands; 
and in a Suit foz Tythe Yay, and Rakings of the Con, the Defendant 
did pzeſcribe, To pay the. tenth Shock of Cozn fog all the Cozn, Yay, 


and Rakings of the Cozn ; and the Pzeſcription was challenged not to 
be od, foz it is upon the matter a Pzeſcription of Non Decimando, 


foz the tenth Shock is due of common Right , and ſo nothing is foz 
the Yay and Rakings : It was holden by all the Juſfices, Chat foz 
tying of Mozſes upon the Mead lands, and eating of the Gzaſs and 
Con together, that the Pzeſcription was good: But the doubt was, 
when the Gzaſs is made into Yay, which is upon the Mead lands, Af 
it be a good Pzeſcription then, and diſcharge foz the Bap, becauſe if 
is another thing then what is growing upon the Land: But in the 
end all the Jnſtices agreed, That by the Civil Law (ut ſupra) the 
tenth Kidg is due foz Tythe Cozn; therefoze foz the reaping, g. 
and Hocking, it is a reaſonable Pzeſcription, that the party ſhall ha ve 
the Yay upon the Dead lands in recompence of the ub other things, 
and the May upon the Mead lands is but of lil : 


—— 
> — 


XCIV. 29 Eliz. Challoner and Bowyers Caſe: 


1 Alliſe of Novel Diſſeiſin by Challoner againſt Bowyer , it was 
given in Evidence at the Alliſe, That William Bowyer was ſeiſed, 
and having iſſue two Bons, and two Daughters, deviſed his Lands to 
his younger Bon in tayl, and foz want of ſach iſſue, to the Yetrs of 
the body af his elveſt Don; and if he dye without ine , that then the 
Land ſhall remain to his two Daughters in Fee: William Bowyer 
dyeth, the younger Son dyeth without ine, living the eldeſt Son, ha- 
ving iſſue him who is Tenant in the Aſſiſe ; It was moved, That 


- notwithſtanding that by way of Gzant, the Son, living bis Father, 


cannot take as Meir, i. by limitation, as Petr to his Father, becauſs 


„that none can be ſaid oz held Heir to his Father as long as the Fa⸗ 


ther be alive; vet by way of Deviſe the Law ſhall ta voz the intention 
of the party, and the intent of the Deviſoz ſhall pzevail. But all the 
Court was ſtrongly againſt it, and held, that as well in Caſe of 
Deviſe, as of Gzant, all is one. Wherenpon the Tenant pꝛoduced 
witneſſes, who affirmed upon their Oaths, That the Deviſoz declared 
his meaning concerning the (aid Will, That as long as his eldeſt on 
had (Tae of his body, that the Daughters ſhould not have the Land: 
but the Court utterly rejected the matter; and Judgment was given 
foz the Plaintiff. 
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29 Eliz. In the Exchequer. 
XCV. The Counteſs of Linnox Caſe, 


N this Caſe it was ſaiv by Manwood chief Baron, That whereas 
[ the Ciftercians, &c. had a Pꝛibiledg, that they ſhould not pay Tythes 
foz their Lands, quas propriis manibus excolant, but their Fermozs 
ſhould pay Tythes: and now by the Statute of 31 H, 8. they are dil, 
ſolved, That the Queen and her Fermozs ſhould be diſcharged cf ſuch 
Tythes as the ſpiritual perſons were; foz the Queen cannot excolere ; 
ergo, her Fermozs ſhall be diſcharged : and ſo long as the Queen hath 
the Freehold , her Fermozs ſhall have ſuch Pziviledg, although ſhe 
Leaſeth fog years, ez at Will: But if the Queen granteth over the 
Reverſton, then the Fermozs ſhall pay Tythes. \ 


Mic 29 Eliz, In the Kings Bench. 
XCVI. Goldings Caſc; 


[ N an Acion upon the Caſe againſt Golding, the Caſe was; A Feme 
ſole, being Tenant foz life by Deviſe of Lands, Leaſcy the ſame 
foz years, to begin after her death; and afterwards made another Leaſe, 
18 Octob. foz twenty one years to the {ame Lellce, to begin at Michael. 
mas befoze; and the Pleading was, Virtute cujus quidem dimiſſionis: 
and the Leſſee entered Craft, Sant, Mich. which was befoze the making 
of the Leaſe : And upon the G2ant of theſe two Leaſes, the conſide⸗ 
ration of Aſſumpſit was grounded in an Aaion of the Caſe thercupon, 
and fir hundzed pounds damages given: And now this was moved in 
Arreſt of Judgment. 

Coke foz the Plaintiff; There two Conſiderations are layd down 
in the Declaration, although that the one be voyd, yet if the other- be 
ſufficient, the Action upon Aſſumpfit lieth, and damages ſhall be taken 
accozdingly,. And the Gzant upon the Aſſumpſit was, That both the 
Leaſes ſhould be alligned to the Defendant; and the Plaintiff hath 
declared accozdingly , although that one of the Leaſes be voyy : And 
the Agreement was, That the Plaintiff ſhould aſſign totum ſtatum, 
titulum , & interefſe ſuum quæ habet in, &c, It appears here in the 
Plcaving, That the Leaſe was made the eighteenth of October, and 
the Lefſee did enter, and was thereof poſſeſicd, Craft, Mich. which 
was befoze, and ſo the Leſſee then entering was a Dilleiſoz : But by 
Coke, the ſame is not a Diileiſin, although that the LeNee entercth 
befoze the Leaſe made; fez there was a communication of a Leaſe, 
although the Leaſe was not made befoze the eighteenth of October; 
and: peradventure it was by afſent of the Leſſoz, in which caſe it can- 
not be a Dilleiſin: but be it a Dileiſin , yet in as much as he hath 
aTigned all his intercſf, quod ipſe tunc habuit, the Corſideration is 
anſwered; and he hath alſo delivered both the Jndenfures of Demiſe, 
and hath granted all that which he might grant, be ſuch Ozant voyd 
02 good, it is a good Tonſideretion enough as to ns. | 

Egercon, Scllicito2, contrary; Jn every-Acton upon the Caſe upon a 
Pꝛomiſe, there are thzce things conſtoerable, Conſidęrat ion, Pzomiſe, and 
Beach of Pꝛomiſe: As unto the Conſideration in our Caſe, the Gzant 
of the Leaſe, which is to begin after the death of the Leiloz, is meerly vopd : 
and as to the ſecond Confiveration, it ax peareth, That the Lefoz at the 
true 
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time of the making of the Leaſe had but a Might, foz he was diCſeiſed ; 
foz he who was afterwards the Leſſee entered befoze he had any Leaſe 
made unto him; and ſo here is not any conſideration to ground the Aſſump- 
fit upon: But admit that there be a conſideration, yet the Action doth not 
lie : Foz 19 Eliz. a difference was taken by the Juſtices, (ſcil.) When in 
the Declaration in an Action u pon the Caſe, two oz moze conſiderations are 
layd, and are not collateral, but purſuant : As if J ow you an hundzed 

, and I ſay, That in conſideration that J ow you 100 l. and in confi 
deration that you ſhall give me 101. I pzomiſe to pay unto you the laid 
hundzed pounds which J ow von: If you bzing an Action upon the Caſe 
againſt me foz the hunvzed pounds, and lay in your Declaration both con- 
fiderations, although you do not pay me the ten pounds, vet the Actionlteth : 
But where the confiverations are not purſuant, but meerly collateral, and 
vo not depend the one upon the other , As in conſideration that yon are of 
my Councel, and vou ſhall ride with me to York, A pꝛomiſe to give to you an 
bundzed pounds; there both conſiderations ought to be pzoffered, oz other- 
wiſe the Acton doth not lie: and ſo here in the pzincipal Caſe, the conſi- 
deratfons being collateral, they both ought to be perfozmed. Afterwards, 
upon conſideration had of the Caſe by the Court, Judgment was given foz 
the Plaintiff : and it was ſaid by Coke, That there was not any Diſſeiſin 
in the Caſe, but he who entered was Tenant at ſufferance, by reaſon of the 


pzecedent communication. 


rin. 28 Elig. In the Kings Bench. 
XCVII. Curtiſe and Cottels Caſe, 


e Caſe was this, That one Bonham was ſeiſed of a Bannoz, within 
which there were divers Cuſtomary Lands demiſable by Copy foz 
thzee lives: The Lozd of the Pannoz did vemiſe ſome of thoſe Lands to 
th;ee Siffers, Habendum to them foz their lives ſucceſſive, fo2 the Fine of 
100 l. by them payd; and they being ſeiſed accozvingly, the eldeſt @ifter, 
who was Tenant in poſſeion, took to us band one Chapman after which 
the ſaid Lozy by Indenture Leaſed the ſame Land to the eldeft Sifter, the 
Remainder fo the Yusband, the Remainder to the ſecond Siſter, and no 


Agreement was made therennto by the ſecond ifſter by Deed, befoze 02 


after the making of the ſaid Indenture; but four days after the Leaſe made 
the agreed to it in the Country, and then took to Yusband Curtiſe, and 
they entered, clainring the ſaid Land, upon which Entry the Aion was 
bought : The point was, That when the Leaſe by Andenture was made 
ko the eldeſt Siſter, at which time no agreement was made by the ſecond 
Hifter who was in Remainder ; pet when after ſhe agreed, If by that A- 
greemeat her Right to the Copyhald were extind, oz not? fo as the intereſt 
of the eldeſt Siſter being gone by the acceptance of the Eſtate by the In- 
denture, the ſecond Siſter might come and claim her cuftomary intereſt. 
as it were paramount the intereft of the eldeſt Þifter, which che claimed 
by the Indenture. 

Glanvil, The cuftomary intereſt of the eldeſt Siffer is extind upon this 
matter, by reaſon of her agreement to it afterwards. Where an Eſtate is 
given to one by a lawfal ac, it hall be adjudged in the party befoze agrees 
ment, until it be diſagreed unto, and if the party do once agree, he cans 
not afterwards diſagree unto it. If an Eſtate be lawfully made to a 
Copyholder but foz years, his whole intereſt in the Copyhold is deter- 
mined : and that a Freehold cannot be watved in pais, but onely by 

' matter 
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matter of Recozd: See 13 R. 2 Joynt-tenants 13, A Charter of Feoffment 
was made to four, and Seiſin was delivered to thace of them in the 
name of them all; and afterwards the fourth Fecffee came and ſaw 
the Deed, and ſaid, That ſhe would not have any thing in the Lands, 
but altogether diſagree unto it; and it was, that that diſagreement by 
wozd in pais did not de veſt the Frerhold ont cf her: But when the 
party doth diſagree in a Court of Recozd, there the Freehold is out 
of the party ab initio; and if he once agree, he ſhall not diſagree af- 
terwards. See Littl. Set. 648. Tenant in tayl enfeoffeth his Son and 
Meir apparent, and another, and Livery and Seiſin is made to the 
other, accozding to the Charter of Feoffment, in the name of the Son 
alſo, the Don not knowing of it, noz diſagreeing to the Feeffment; the 
other Feoffee dyeth, the Don neither occupies the Lands noz takes the 
pzofits of them during the life of his Father; the Father dpeth, the 
ſame is a Remitter to the Don, becanſe the Freehold is caſt upon him, 
and there is no default in him, and therefoze he is remitted : But up, 
on an illegal act it is otherwiſe ; Foz if A. vifſeiſe B. to the nſe of C. 
in ſuch caſe nothing is in C. betoze an erpzeſs Agreement, foz the 
Diſſeiſin was an unlawful ad. And in this Caſe at Bar, it doth not 
appear that the eldeſt Siſter is dead, and therefoze the Right of the 
ſecond Siſter cannot now come in queſtion. 

Shute, Juſtice , It the ſecond Siſter, at the time of the making of 
the laid Indenture, had agreed unto it, then it had been a fall extin/ 
guiſhment, but by an agreement afterwards it is not good. 

Gawdy , Juſtice, The Remainder is in conſideration of the Law; 
and the Eſtate of the firſt Siſter is not ſo determined, that any can 
take advantage of it; foz the Lozd, again his Leaſe by Deed indent- 
ed, cannot enter, oz claim any thing: and the ſecond Siſter, although 
ſhe hath not agreed, ſhe cannot enter during the life of her elder Si⸗ 
fter, foz her Remainder fakes effec in poſſeſſion after the death of her 
ſaid Siſter. But if any ſhould take advantage of it, it Could be the 
Lozd, if his Deed indented did not ſtand againſt him. And afterwarys 
Judgment was given agataſt the pounger Sifter. 

Clench, Juſtice , was of another Opinion, viz. That the Entry of 
the younger Siſter, notwithſtanding that her elder Siſter was alive, 
was lawful ; Quzre of that. 


Trin. 28 Fliz. In the Kings Bench. 
XCVIII. Wellocks Caſe. 


A Parſon , in conſideration of twelve pence , granted fo one of his 
Pariſhioners, That he ſhould hold his Lands diſcharge d of 
Tythes ; It was holden by the whole Caurt, That-the ſame was no 
good Diſcharge, being without Deed, as a Leaſe of his Mythes. But 
it was holden, Af the Parſon afterwards ſueth the Pariſhioner foz 
Tythes againft the ſaid Gzant and Pzomiſe, the Pariſhioner may have 
an Acton upon the Caſe againſt the Parſon upon his Pꝛomiſe, althoiþ 
be cannot plead the Gzant as a Leaſe. . 


11 

14 

' : 
4 


Lawſon aud Hares 
Caſe. $ 


— — — aw 


Trin. 28 Elia. In the Common Pleas. 
XCVIII. Lawſon and Hares Caſe. 


A Replevin by Lawſon againſt Hare, who avowey foz a Leet Fee; and 
ſhewed how that he, and all thoſe whole Eſtate he bath in the Hun⸗ 
dzed of C. have uſed to hold a Leet, once every year ; and that at each time, 
when ſuch Leet hath been holden,the Inhabitants within the ſaid Leet have 
uſed to pay to the L od of the Leet 16d. fo a Leet Fee ; and that the Lo2vs 
of the ſaid Lcet have uſed to diſtrain foʒ the ſame : and ſhewed further, that 
5 Julii 26 Eliz he held there a Leet,8c. Che Plaintiff replied, Abſque hoc, 
that they had uſed to diſtrain; and ilne being joyned, it was found foz the 
Defenvant. It was moved in Arreſt of Judgement, becauſe, that the De- 
fendant had entitled hin:ſelf to a Leet, by an Eſtate in the Yundzed, and 
did not ſhew a Deed of it, which was ſaid, he ought to have done; as is 
11 H. 4. 48. And of ſuch opinion was Anderſon and Windham, Juſtices. 
Periam and Rhodes Juſtices, contray, as this caſe is, and that the Avowant 
need not ſhew a Deed ; But if the hundzed it ſelf had been in queſtion, then 
a Deed ought to have been ſhewed ; But here the Avowant entitles himſelf 
to one thing, (ſcil.) a Leet, and a Leet Fee, by reaſon ofa Yundzed, and it 
is ſufficient foz him to ſay, That he is ſeiſed of the Hundzed, &c. although 
it be by diCeiſin : foz if he hath poſſeſſion of the Hundzed, be it jure, vel in- 
juria, he ſhall have alſo all things incident therennto, foz the poſſeſion of 
the Yundzed dzaws to him the Leef, and the Leet, the Lect Fee. But ad⸗ 
mit in this caſe a Deed ought to be ſhewed, we are toſee if the ſame bs 
helped by the Statute of Jeofailes, which extends to defaults in fozm in 
Writs, Oziginall oz Indiciall Counts, Declarations, Plaints, Bills, &e. 
18 Eliz. cap. 14. and ſuch defeds are thereby helped. And by Anderſon, al- 
though that the Avowant be Quaſi an acoz, yet in Rei veritate, he is Defens 
dant: Foz although that he is to have retozn of the Cattell, if it be found 
foz him, yet he who ſueth the Replevin is the Plaintiff, and if the Defendant 
will juKifls the viſtreſſe, and not avow, he is meerly Defendant, and not a 
Plaintiff, oz Ache, no moze then in a Præcipe quod reddat, The Tenant 
voucheth and recovereth in value, he cannot be ſatd Plaintiff, oz Wemand- 
ant, and the Avowant cannot be Nonſuit, as the Plaintiff, But Windham 
and Periam were of a contrary opinion: Foz Avowzie is in lieu of a De- 
claration, and the Plea of the Plaintiff to the A vowzie, is not called a Re- 
plication, but a Bar to the Avowzte. But admit the Avowzte be within the 
Statute,then if the Statute of Jcofailes there extend to help it? And Anderſon 
conceived that it did: But the Plaintiff might have demurred upon the 
Avowite foz the not chewing of the Deed, and Judgement ſhould have been 
given fozhim ; but when he hath ſed, and the iue found againſt him, 
now it hall be intended, that the_Avowant hath a Deev, although he hath 
not ſhewed the ſame. Another Exception was taken, becanſe it is laid in 
the Avowzie, That the ſaid Leet was holven, 5 Julii, and then it was votd : 
Foz the Statute of Magna Charts, cap.35. requires, that Leets be holden 
within one Ponith after Michzelmas and Eafter, But that Exception was 
not allowed: Foz by Anderſon, Windham and Rhodes, by fozce of the Pꝛe⸗ 
ſcription, The Lozd might hold his Leet what dap he pleaſed, and that bis 
Liberty is not reſtrained by the Statute ; and ſach is the common erperi- 
ence : Foz the ſame Statnte pꝛovides foz it, (ſcil.) Quod quilibet habeat li- 
bertates ſuas quas habuit, & habere conſuevit tempore Regis H. avi noſtri, 
vel quas poſtea perquiſirer: And by Rhodes, the ſaid Statnte doth not ex⸗ 
tend but to the Sher is Zowns, and not to other Leets,whirh ſee Br.Lects,23 
upon 
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upon the Cale of 8 H. 7. 1. which was affirmed by him to be good Law; Con- | 


trary by Periam, but he granted, that if a Keet hath uſed to be holden at one 
day certain, other then that which is timtted by the ſaid Statute, the 
lame may lo continne, notwitftanving the @tatate, foz ſuch Liberty is 
la ved by the @tatute, And by Anderſon and Rhodes; It the King grant 
to one a Leet to hold Seme! quolibet anno, and doth not ſay, Ad libitum of the 
— et the Gzant is good, and the Gzantee may hold it at what day 


13 Ez, In the Exchequer-Chamber, Error. 
C. Goore and others againſt Dawbeny. 


A Writ of Error was bzonght in the Exchequer. Chamber by Goore and 
Goore, Swinnerton and Tedcaftel, againſt Dawbeny, of a Judgement 
given aginſt them in the Court of Exchequer, in an Acton upon the Caſe, 
in the nature of a Conſpicacy bzonght by Dawbeny, &c. who declared, 
That Goore and Goore, were joynt Perchants of a ſtock of many wares, 
in mopeties tranſpozted in Barbary, and winnerton and Ledcaſtel were their 
Factozs, and Dawbeny and the Goors were alſo joynt Merchants intire of 
Me rchandizes tranſpozted. &c. Ard the ſaid Swinnerton and Tedcaftel were 
their Factozs therein; and that was to Perchandize foz two years, and 
chewed further, That the (aid Plaintiffs did conſpire againſt the ſain 
Dawbeny (Ser the Declaration in the Number Roll, foz J could not take 
it in bzief.) Coke of Councill with the Plaintiff aNigned the Errozs ; 
becanſc Dawbeny in his Declaration hath declared, that they were joynt 
Merchants ( fcil. ) the now Plaintiffs, and have conſpired againſt 
him, and hath not ſhe wed the place where they were joynt Perchants, oz 
where they were made joynt Herchants, and that isiuable, although it 
be not the pzincipall thing in the Declaration; foz that is the fraud: 
As where Debt is bzeught foz Rent reſerved upon a Leaſe foz years, 


the pzincipall matter is the Debt. and the pzincipall Iſſae is Nihil debet; 


Pet the Demiſe is iKyavie, and Non dimiſit is a goovPlea : And here the 
Defendant by the Plea of Not guilty, hath not loff the advantage of Er- 
ceptioa afozeſaid. And he cited a great Caſe lately adjuvged betwirt Stanſ- 
am and Matthew, in an Aion upon the Caſe, conceived upon the Trover of 
a Bond and the Converſton of it to his uſe ; The Defendant pieaded, Not 
guilry, and it was found again him; And becauſe in the Declaration there 
was not any place of the Converſion, Judgement was ſtayed. Vere in the 
Declaration, are to things, Firft, the Conſpiracy, @econdly, the erecutt- 
on of it; fo: the one without the other will not maintain the Adien, but 
here the Conſpiracy is not purſaed, noz executed accozving to that which is 
laidto be confptred. The Conſpiracie is laid, That the Fadoz upon his 
accompt demanded col. of Barbary money, per nomen, bona & denario- 
rum ſummas, and the Execution is laid, That he demanded in allowance 
of wares delivered to Iſaac Abeſs: And he took a generall rule, That ia 
Commander ſhall never be charged, but where his commandment is ſtric- 
ip and pzeciſely purſued. Barbzry money is included in this wozd Bona, fo 
it is not currant in England: See as to the purſuing of the Commandment; 
Sanders and Archers Caſe, Plow. 18 Eliz. 437. And in our Caſe, he not on- 
ly pats the thing, bat alſo the perſon, foz the Conſpiracy is that he demanded 
allowance fo2 goods delivercd to Iſaac, and his four ſons, foz Iſaac, In the 
one Caſe it is pꝛetended, That Iſaac and four ſons are Debtozs; and in 
the other Caſe, Haac only: Alſo hers Dawbeny hath allowed and accepted 
the accompt ofthe Facozs, againſt which he cannot have this Acton ; foz it 
is ignorancia craſſa, idque facti, quæ non excuſat: Alco upon ſuch incertain 
de mand 
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demanded as is laid in the Declaration, Dawbeny was not holden to make 
allowance : i. fo2 ſo much wares upon a certain bargain made with Iſaac , 
and that was not a lawfull demand, and upon (ach uncertain demand, he 
was not bound to make allowance; Et hoc modo eft ignorantia juris quz non 
excuſat omnino. Alſo here Swinnerton onely accompts and demands al- 
lowances, and Swinnerton onely was not Faden, but alſo Tedcaſtel, and 
therefoze Dawbeny was not bounden to allow that accompt to Swinnerton, 
no meze then to a meer ſtranger : And alſo Dawbeny alone was not to make 
allowance, (oz the two Facozs were accomptable to him, and to Goores alſo, 
Aad ſo allowance by one of them to whom they are accomptable,is not good. 
One Erecutoz (where the power is committed to two) ſells the Land, the ſale 
is void, and two joyat Attozneys, &c. one only can do nothing: And here in 
this Declaration, It is many times alledged, that they were conjunctim Mer- 
catores, conjunctim Factores; But J confeſſe, that one jopnt Facoz, with 
the erpꝛeſſe conſent of his companion, may accompt alone; and ſo of the 
other ſide, one may by ex pꝛeſſe conſent take an accompt onely. One Fadoz is 
no Faqo?, where there are many joynt Factozs ; and in our Caſe, The two 
Goores and Dawbeny ſaw the accompt, but Dawbeny onelp allowed of it, 
and that is not good: As if two :Arbitratozs are, and one onely makes the 
award, although both hear the matter. 14 E. 3. Fitz Acc, 72. That the 
one Accomptant cannot accompt withont his companien; but there Parn 
ſaith, That it had been avjudged, 6 E. 3. that the one might accompt with⸗ 
out the other: Bee 41 E. 3. 3. & 9. Tamworths Caſe. Tanfield contrary : 
As to the firſt Erroz, it is but Conveyance and matter of inducement to the 
fraud and conſpiracie, which is the pzincipall point of the Action; and there- 
foe needeth not to be ſo pzeciſely alledged : and alſo by the generall iſſne, 
they have paſſed the advantage of it, and all the ſpectall matter of the 
Count is contained in the generall iſſne ; foz not guilty, goes to all, and in⸗ 
cludes the whole. Aiſo upon the matter, the Jury hath found that they were 
jopnt Herchants; and although they were jopnt Factozs, and the one onely 
hath accomptev, vet the ſame accompt is good enough, foz it was made with 
the conſent of the other, as appeareth by the Declaration. Conſpiraverunt, 
& agreaverunt, that Swinnerton in his accompt, peteret allowance, &c. ſo 
there was conſent to take the accompt, &c. and 6 E.3. it is adjudged ut ſupra. 
And that the one joynt Facoz may accompt without his companion, is the 
Law of Merchants; foz Factozs are often times diſperſed, ſo as they tannct 
be both pꝛelent at their accompts, and ſo it hath been heretofoze admitted in 
the Kings Bench : And as to that that Dawbeny onely hath given allowance 
to this accompt, the ſame is good enough: If J pꝛomiſe to two to do any 
ac, the one of them may diſcharge me from it, and that by wozd, foz it is but a 
perſonal thing: Two joynt-tenants of a Panoz, grant the Stewardſhip there- 
of to one, and 20 l. per ann. foz the exerciſe of it; if the one diſcharge him, 
it is a good diſcharge, as to the ſervice, but yet he ſhall have his Fee: If 
the Lozd cf a Bannoz grant the Stewardſhip thereof to another, taking 10 l. 
per ann. of the iſſues and pzofits of his Court there foz his Fee, and 
alterwards the Loꝛd diſchargeth the Steward, the ſame is void; foz it is a 
diſadvantage to the Steward, foz he cannot have his Fee, if no Courts bg 
holden; but if the Fee be limited to iCne ont of Lands, there ſach diſ⸗ 
charge is good; fo2 there the Steward (hall have his Fee, although that no 
Courts be holven there, See 18 E. 4. 8. to that purpoſe. Egerton W@olli- 
citoz, to the contrary ; although (as hath been objected) the matter of joynt 
Merchant be but matter of inducement, it is, notwithſtanding, materiall, 
and without it the Action will not lie: In Debt, upon Arbitrament, 
The Plaintiff in his Declaration, onght to ſhew the ſuabmifion ; and al- 
though the Defendant pleadeth, Nihil debet, pet if the place of the ſubmil⸗ 
lion be net ſhewed in the Declaration, all ts naught ; foz although that it 
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be but inducement, pet it is a materiall inducement; foz if nb ſubmiſ⸗ 
flon, no award, and if no award, uo Debt, and then no cauſe of Action. 
The Caſe of 14 E. 3. cited befoze, there the Accomptants by their Deer. 
oz ſoyntly, oz ſeverally accomptable at the pleaſure of him to whom, &c. 
Alſo, becauſe it is ſet fozth in the Declaration, that they were joynt ⸗Mer / 
chants of wares, adventured into Barbary, foz the ſpace of two years ; the 
Faqoz in pzaying of allowante, onght to ſhew what wares were adven- 
tured into Barbary within the ſaid two years, Conſpiracy is a thing odtous, 
and ought to be direaly pzoved ; and it is not reaſon, that that which he 
himſelf hath once allowed, he himſelf hall after defeat it, as here he at- 
tmpts. And he relied much upon the vartance between the Conſpiracy 
and the execution of it moved befoze by Coke, where by the Conſpiracy, 
Iſaac is made the Debtoz, with is four ſons; and in the Execution, Iſaac 
is made the onely Debtoz, and to that point, he vouched the Caſe, 3 & 4 
Ph. & Ma. betwirt Brown and Neyil, That an award was to be per- 
fozmed, ( ſcil.) an award made between Joh. Brown, foz, and in the 
behalf of ſoba Moore on the one part, and R. Nevil on the other part ; 
and did not ſhew that Moore made the ſubmiſſion, and foz that cauſe 
it was holden naught : Foz Moore was a pzincipall perſon in the award, 
and Brown but a ſervant, &c. o in dur Caſe foz Iſaac. Popham Attoz- 
ney General, in an Acton upon the Caſe, The Platntiff declares ; Quod 
cum the Defendant, was indebted to the Plaintiff in 20 l. he pzomiſed 
to pay to the Plaintiff 20 l. Here it needs not, that the Plaintiff ſhew in his 
Declaration, the place oz time in which the Defendant became his debtoz, 
foz the pꝛomiſe is the pꝛincipall matter, and the other matter is but induce- 
ment: So if A. in conſideration that A at his requeſt have married his 
daughter, pzom{ſed to pay to me 1001. In an Action upon the Caſe bzonght 
by me upon this pzomiſe, it is not nereſſary that I ſhew the place where A 
married his daughter. In all perſonall things, where two are chargeable 
to two, the one may ſatiſfie it, and one may accept of ſatisfaction, and binde 


his companion, and yet the one cannot have an Acton without his compa- 


nion,noz both only againſt cne, 18 E. 4. 3. Two joynt-tenants of a Pannoz 
have ane Bailiff of it, the one of them allignes Auditozs to the Bailitk, 
who accompts, and is found in arreragee. the ſame is a good at compt, and it 
is holden there, that both, cc. may have Debt upon the arrearages of the ac⸗ 
compt taken by the manner. And if one may aſigne Anditazs, he may alſo 
take accompt, and diſtharge the accomptant againft his companion. And 
he concelved, That this allowance of the accontpt by Dawbeny, div not ex⸗ 
clude him of his Actions, but rather gave him canſe of adion, Nam Lzſus 
non eſſet. niſi credidiſſet; and the Bailiff of my Puſbaadzy, who bargains 
and ſells foz me, if upon his accompt to me, de allevgeth and ſarmiſeth, that 
he hath ſold my cattell to one who is decayed, and upon that ſurmiſe J allow 
his accompt ; afterwards, Re comperta, I ſhall have an Action of Deceit : 
And in this very Caſe, at the Bar, it was holden in the Kings Bench, That 
Dawbeny, notwithſtanding his allowance of this falſe accompt, ſhould have 
his Action, &c. Note that afterwarys, viz Trin 32 Eliz. The Judgement 
given foz Dawbeny was reverſed, 


Trin. 31 Flis, Ia the Exchequer, 
CI. Sir William Wallers Caſe. 


17 this Caſe: It was maded by Winter, That if one hath Jddgement 
in Debt, and upon that, within the year and day, ſues a Capias ad ſatiſ- 
faciendum, although that he doth not pzoſecnte the ſame by the ſpace of two 
oz thzee years, pet when he pleateth he may _ thcreupon, and he ſhall 
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not be put te a Scire facias ; foz a Writ of Execution once ſued fozth, Mall 
be a continual claim, and the party ſhall never be put fo a Scire facias ; and 
of ſuch Opinton was Philips. g 

Manwood, A grant, that if one hath ſued fozth a Writ of Execution, and 
that be continued by Vicecomes non miſit breve, foz two oz thzee years, vet 
the Plaintiff may p2oceed thereupon, and ſhall not be put to a Scire facias : 
but if ſuch Writ be ſued fozth, and not continued, but diſcontinued by a year 
and a day, he ſhall be put to a Scire facias, foz it is negligence of the Plain- 
tiff of not continuing of it, which within the year and day he might with⸗ 
ont Ozder of the Court, but after the year not by any Dzver of the 
Court, c. 


Trin. 31 Eliz. In the Exchequer. 
CII. Griffins Caſe. 


E was holden in this Caſe, That if Leſſee foz years of a £Peſſnage 
1 grants totum Meſſuagium ſuum, the Gzanfee bath but at Mill; but if he 
grant all his Intereſt and Eſtate in ſuch a Peſſuage, then the whole Leaſe 
paſſeth : and ſo it was ſais to have been lately adjudged in the Caſe of one 
Winoybank in the Kings Bench. 


paſc. 26 Bliz, In the Kings Bench. 
CIII. Seckford and Wolverſtons Caſe. 


18 Plaintiff being Bayliff of the Liberty of Eſheld. in the County 
of Suffolk, the Sheriff of the laid County directed a Warrant unta 
him to arreſt the Defendant upon a Latitat retoznable in the Kings Bench; 
by fozce of which the Defendant being arreſted, became bound in the Ob⸗ 
ligation upon which the Action is bzought ; the Condition of which is, That 
if the Defendant perſonally appear in the Kings Bench at Meſtminſter, 
and there to;anſwer, &c. Jt was moved, that the Obligation was voyd by 
the Statute of 23 H.6. Foz the fozm which the ſaid @tatute pꝛeſcribes foz 
Obligations to be taken by the Sheriff, is accozding to theſe wozys, Appear 
at the day contained in the Bill, Writ, or Warrant, and in ſuch place, &c. 
and that all Bonds taken in other fozm ſhall be voyd. As to the wozvs of 
ſurpluſage [perſonally] the Juſtices were of Opinion, that the Dbliga- 
tion was well enough, notwithſtanding that becauſe, as the Caſe is, the ap- 
pearance of the Defendant onght to be in perſon upon a Latitat, foz the 
Defendant is ſuppoſed to be in Cuftodia Mariſcal. And ſo it bath been ad- 
judged in the Common Pleas, where the appearance of the party arreſted 
is de jure perſonal, xc- contrary where perſonal a ance is not requi⸗ 
ſite. As to the other matter [and there to anſwer] Wray put a difference, 
where the wozds are [there to anſwer] that the Bond is well enough, foz 
it is no moze in effec, but that he wall appear eo animo ut reſpondear. 
But if the wozds had been [ Appear and anſwer] the ſame is a vopd Con- 
dition , foz it may be that the Plaſntiff will never declare againſt him: 
But Gawdy and Ayliff, Juſtices; were of a contrary Opinion, and that 
the Bond was voyd by reaſon of the wozds afozeſaid : but the Court would 
not give Judgment againſt the Plaintiff, but ex gratia Curiz ſuffered the 
Plaintiff to diſcontinue his Action. 


Paſc. 
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Paſc. 26 Eliz. In the Kings Bench. 
CLV. Partridg and Pools Caſe. 


Kan Action of Treſpaſs by Partridg againff Pool, the Plaintiff did 
ſuppoſe the Battery at D. in the Connty of Midd. The Defendant ju⸗ 
ftified, by reaſon of an Aſſault at S. in the County of Gloceſter, abſque hoc 
that he beat the Plaintiff at D. in the Count of Midd, upon which Tra- 
verſe the Plaintiff did demur in Law. It was argued by Popham, Attoz- 
ny-General, That the Traverſe of the County is good; and he put the 
Caſe 21 H. 6. 8, and 9. In Treſpaſs of Battery at D. in the County of 
York, the Defendant doth julfifie by an Aſſault at London, in ſuch a place 
in ſuch a Pariſh, and the hurt which, tc. abſque hoc, that he was guilty de 
aliqua tranſgreſſione in Com. Ebor. upon which iſſued a Venire facias 
into Yorkſhire, and as the book is, the Mraverſe to the County was taken 
with great deliberation,4c. prout, &c. Dee alſo 22 E. 4. 39. And the Tra⸗ 
verſe de jure onght to be allowed, foz the Jury of Midd. are not bounden 
to finde the Aault in the County of Gloceſter: Dee 2 Ma. Br. Jurors 50. 
In Adions upon tranſitoay matters, although they be layd in Fozeign 
Counties, yet the Jurozs, if they will, may give their Uerdic, but they 
are not bounden to it. 

Egerton, @ollicitoz,contrary; And he put a vifference, where the juſt ifi- 
cation is local; and where tranſitozy : As in falſe Ampziſonment the Defen- 
dant juffifies, as Sheriff, the taking of the Plaintiff by vertue of a Capias 
directed to him at D. within the Connty of G. where the Plaintiff declares 
of an Impziſonment in another County,thers the Traverſe of theCounty is 
good; fo2 the Defendant could not take the Plaintiff by fozce of the ſaid 
Pꝛoces in any other County, then where he himſelf is Sheriff, and ſo the 


 zuffification is local: 11 H. 4-157, But in our Caſe the matter of the 


juffification is meerty tranſitozy. And at laſt, after many motions, it was 
adjudged, That in the pzincipal Cale the County was not Traverſable ; 
and ſo Judgment was given foz the Plaintiff ; Gawdy, Juſtice, being of a 
contrary Opinion: but by Wray clearly, The Jnrozs are bounden, upon 
pain of Attaint, to take notice of ſuch a tranſitozy thing done in another 
County : which ſes 2 Ma. Br, Attaint 104. 9 H. 6. 63. 


Paſc. 26 Eliz. In the Kings Bench. 
CV. Daws and Mollins Caſe. 


ſ N an Attachment upon a Pzohibition by Daws againſt Mollins, foz that 
the Defendant craxic Querent, in Curiam Chriſtian. foz Tythes of great 
Trees, ſub nomine ſylvz ceduz : The Defendant pleaded, that the Lop- 
ings foz the Tythes of which he ſued, were the Lopings of Trees, called 
Aſp, Beech, and Dak, de ſtipitibus prius ſucciſis creſcentes ; and alſo foz 
Yo2abeams, Paples, Yazels, xc. The Plaintick, as to the Aſp, Oak, and 
Beech, did demur in Law; and as to the reſidue, he pleaded, that with part 
he mended the Hedges, and the reſt being de minimo valore, were bound 


up with the boughs ot the Oak, xc. into Faggots ; upon which ie Defen- 


dant did demur in Law. It was argued by Egerton, Solligitoz, on the 
part of the Plaintiff ; and be held, Chat a Mond of common Right ought 
not ts pay Tythes, not becauſe the ſoyl in which it groweth yields other 
Tythes of the Ycrbage; but becauſe, non renovantur in annum; and theres 
020 
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foze at this day no Conſultation Mall be granted foz Quarry, Stone, and 
Coals: Bat after came the Statute of Sarum, (vide F. N. B. 5 1. h.) by 
which it was agreed, coram Concilio Regis in Parliamento apud Sarum, 
Quod Conſultationes fieri debeant de ſylva cedua, eo non obſtante quod non 
renovantur per annum: and ſee to that parpoſe the Regiſter 49. Et ulcerius, 
ſuper hoc facta fuit quædam Conſultatio pro Abbate de Notley de ſylya cedua: 
which Statute was afterwards expounded by the Statute of 45 E. 3. cap. 3. 
not to extend to great Wood of the growth viginti annorum, vel amplius, 
but onely to ſuch Wood which is called Sylva Cedus. And at laft, after 
many motions, it was ruled, That becauſe the Defendant had not ſhewed, 

that the Trees, (ſcil.) Dak, Ach, and Beech, were not befoze cut within 
twenty years befoze the laſt ſucciſion, of which the Zythes are now de⸗ 
manded, Zytbes ſhall not thereof now be payd. And as to the other point, 

That the Bozabeams, Sallows, ec. did grow ſparſim amongſt the Daks, 

and the Owner felled the whole Mood, and cauſed them to be pzomiſcu- 
ouflp cut ont into Faggots, and bound ap in Faggots together, and the moſt 

part of every Faggot was Dak, and the reũdue was of little value, ſo as 

the ſeverance of the Sallows, ec. from the Dak, tc. would not quit the 

charge; in ſuch caſe Tythe ſhall not bs payd : but of the other part, If the 

moſt part of the Mood be Sallows, ec. and here and there ſparſim groweth 

an Dak, &c. and the Dwner cuts down all the Wood, and makes Faggots 

as be lee, Tythes in ſuch caſe ſhall be payd of them. 


Trim 26 Eliz, In the Exchequer. 
CVI. the Queen 49d Lord Lumleys Caſe. 


Etwirt the Queen and-the L ond Lumley, it was moved in the Exche- 
uer; Queen Mary ſelſed of the Rectozy of D. granted advocationem 
Eccleſiæ de D. If now by this Gzant the Adbvowſon paſſeth as now viſap- 
pendant, oz the Redozy it ſelf paſſeth as appzopztate ? oz nothing at all 
paſſeth : was the QAueſtion. And by Manwood, chief Baron, the Advow- 
ſon doth not paſs, but doth remain appꝛopziate, as it was befoze , foz the 
Church, as it was appꝛopziate by a judicial ad, ſo without ſuch an act it 
cannot be diſappzopztate: And he ſaid, Chat by the Gzant of the Advow⸗ 
ſon, the Reqozy did not paſs; foz by the Appzopziation the Advowſon is 
gone, and is not in eſſe, and ſo by conſequence cannot be granted: And it 
is not within the Statute of 4 and 5 Ph. and Ma. of Confirmation of Gzants 
of the King; foz the ſaid Statute doth help but miſrecital, miſnaming, 
miſkaking, &c. but here there is no ſuch thing in rerum natura, as the 
Patentee pꝛetendeth ts be paſſed by the Patent: and if it were in the caſe 
of a Subject, nothing would paſs; as it was adjudged in one Sands Caſe; 
11 Eliz. And he ſatd, That at this day a Parſonage may be diſappꝛopzi⸗ 
ated, but that onght to be by a judicial ad, as by Pzeſentment, and not by 
any other pꝛivate ad of the Pzopztetoz : And ſo he ſaid, a Church was vi(- 
© by the Lozd'Dyer, by Pzeſeatment; which of late he made wn 

0 Its 


Trin. 26 Eliz. In the Kings Bench. 


. ga e n. Herring and Badlocks Caſe. 


A eplevin was bzought- by againft Badlock, who avowed foz 
damage-feaſant , andſhewed, the Lady Jerningham was ſeiſed 
cf ſuch a Pannoz, whereof' the plate where, &c. and Leaſed the ſame to 
the Defendant foz years; &c, The Plaintiff ſaiv, That long time _ 
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Moor and Sir John 
Savages Caſe, [ 


King Henry the eighth was ſeiſed-of the ſaid Bannoz, and that the place 
where, c. is parcel of the ſaid Bannoz demiſed and demilable by Copp, &c. 
And that the ſaid King, by ſuch a one his Steward, demiſed and granted 
the ſaid parcel unto the Anceſtoz of the Plaintiff, whoſe Heir he is, by Co- 
py in Fee, &c. and upon that there was a Demurrer, becauſe that by that 
bar to the Avowzy the Leaſe ſet fozth in the Avowzy is not anſwered , foz 
the Plaintiff in the bar unto the Avowzy ought to have concluded; And ſo 
was he ſeiſed by the Cuſtom, until the Avowant prætextu of the ſaid term 
foz years entered: And ſo it was adjudged, 


Trin. 28 Bliz, In the Kings Bench. 
CVIII. Moor and Sir John Savages Caſe. 


N an Action upon the Caſe by Moor againft Sir John Savage and his 
Wife, foz that the ſaid Lady had repozted, Chat Moor was a lying 
Knave, and a perjured Knave; The Detendant juffified, That where an 
Eſtate foz life abſolute was deviſed to the ſaid Lade by her fozmer Puſ- 
band, the Plaintiff had depoſed, that the ſaid Land was deviſed to the ſaid 
Lady, if the kept her ſelf ſole : To which the Plaintiff replicando ſaid, 
Df his own wzong without luch cauſe : Egerton, Sollicito2, did demur np- 
on it; foz he ſaid, The Plea gecty to all the juffification vefoze ; foz 
where part of a Plea, ( ſeil.) the juſtifcation, is matter of fac, and 
part is matter sf ,Recozd, there, Of his owa wrong, &c, is no good Plea, 
but there ought to be a ſpecial Traverſe, abſque hoc, that be ſo depoſed, oz 
abſque hoc, that the Deviſe was abſolute ; And this Plea here, Of his 
own wrong, &c. goes to matters in fad onely, and ſuch which lie in the 
notice of the Jury: See 5 H.7.6. Although that divers matters are al- 
ledged in the bar, yet this Plea, Of his own wrong without ſuch cauſe,&c. 
extends to all, where no matter of Recozd is alledged in the Plea : As in 


_ falſe Ampziſonment, a Capias is directed to the Sheriff, being Defendant, 


to arreſt the Plaintiff, in ſuch cafe ſuch general Plea is not good; but 
there he may plead Nul tiel Record: Dee allo 13 H. 7. 3. 21 H. 6. 5. And 
here a pzincipal matter in the juſtification is matter of Recozd, and there⸗ 
foze ſuch a Plea here is not good. Altham contrary, If the pzinctpal mat- 
ter in ſuch juſtiſication be matter of Recozd, then ſuch a Plea is not ſuf/ 
ficient ; but if the matter of Recozd be but inducement, then the Plea is 
good enough: And he vouched 45 E. 3. 7. In Treſpaſs the Defendant 
ſaith, That he is Fozeſter of the Fozeſt of B. and at a Swanmoot it was 
pzeſented by the Fozeſtcrs, Uerderozs, Regardozs, and Agiſtozs, That the 
Plaintiff had taken Decr in the ſaid Fozeſt, upon which the Defendant 
came to the Plaintiff, and pzayed him to finde Pledges to anſwer befoze 
Juſtices in @yze, &c. and he refuſed ſo to do, foz which cauſe he kept the 
Plaiatiff until he made agreement, and demanded Judgment, if any 
wꝛong, &c. and The Plaintiff replicando ſaid, Of his own wrong, &c. and 
the iſue was accepted of by the Court; pet he ſaid, the Pzeſentment in 
the @wanmoot was matter of Necozd, but onely inducement, and the Re⸗ 
queſt to finde Sureties, which he would not, foz which cauſe he took and im⸗ 
p2iſoned him the ſame was the pzincipal matter, and but matter in fad; 
and therefoze he ſaid, that the Ptea was good; and be ſaid, that in this caſe 
the Dath is not on Recozd. And Coke ſaid, That in the Caſes put by Al- 
tham, Of his own wrong without ſuch cauſa, is a good Plea, with an abſ— 
que hoc unto the matter 'of Recozd ; Dee the Book of Entries 320. and 
ſce 30H. 8. Action upon the Caſe 104. without that, that he ſwoze modo 


& forma: It was adjourned. 
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Trin, 28 Fliz. In the Common Pleas. 
CIX. Firrell and the Hundred of B's Caſe, 


Nan Action upon the Statute of Hue and Cry by Firrell againſt the Pan- 
I dzed of B. The Defendants pleaded, Not guilty, and in Evidence, the 
Plaintiff, to pzove that he was robbed, as he had declared, offered to the 
Jury his oath,in making good his Declaration, which Anderſon and Periam 
Juſtices, utterly refuſed. But Windham affirmed, That ſuch an oath had 
been accepted in the Caſe of one Harrington, where the Plaintiff ccnld not 
have other Evidence to pzove his Cauſe, in reſpec of ſecrecie; Foz thoſe 
who have occaſton to travell about their buſinefſe, will not acqua int others 
what money, oz other things they have with them in their journeys: And 
we ſee, that in ſome caufes, the Law doth admit the oath of the party in his 
own cauſe ; as in Debt, the Defendant ſhall wage his Law: Periam, Thats 
an ancient Law, but we will not make new P2eſivents, foz if ſuch oath be 
accepted in this Caſe, by the ſame reaſon in all caſes where is ſecrecie, and 
no externall pzoof, upon which would follow great inconveniences : and al⸗ 
though ſach an oath hath been befoze accepted of, and allowed here, pet the 
ſame doth not move us; and we ſee no reaſon to multiply ſuch Pzeſidents. 
The Declaration is, that the Plaintiff was robbed of rol. de denariis 
ipſius querentis ; and upon the Evidence it appeareth, That the Plaintiff 
was the receiver of the Lady Rich, and had received the ſaid money foz the 
uſe of the ſaid Lady, and exception was taken to it by Shutcleworth, but it 
was not allowed; fo2z the Plaintiff is accomptable to the Lady Rich foz 
the ſaid money. And it was agreed, that if he who was robbed, after he hath 
_ Hue and Cry, doth not further follow the thieves, yet his Action doth 
remain. 


Mich. 29 Eliz, In the Kings Bench. 


i CX. Larges Caſe. 


He Caſe was, A. ſeiſed of Lands in Fee, deviſed the Lands fo his 

wife, untill William bis fon Chould some to the age of 22 pears, and 
then the Remainder of part of the Lands to his two ſons, A. and John, The 
Remainder of other part of his Lands, to two others of his ſaid ſons, upon 
condition, That if any of his ſaid ſons befoze William Qhould come to 
the age of 22 years ſhall go about to make any ſale ef any part, &c. he 
ſhall foz ever loſe the Lands, and the ſame ſhall remain oven &c. And be- 
foze his ſaid ſon William came to the age of 22 years, one of the other ſons 
Leaſed that which to him belonged, foz 6o years, and ſo from 60 years 
to 60 years, untill 240 years ended, &c. Bois, A. and J. are fjoynt-tenants 
of the Remainder, and he ſaid, That the opinion of Audley, Tod Chancelloz 
of England, is not Law. (ſcil.) where a man veviſcth Lands to two, and to 
their heirs, they are not joynt-tenants, as to the ſurvivoz, but if one of them 
dieth, the ſur vi voz ſhall not have the whole, but the heir of him that dieth 
ſhall have the moyetie : Dee 30 H. 8. Br. Deviſe 29. And be ſaid, That 
this Leaſe, although it be foz ſo many years, ts not a ſale intended within the 
Will, and ſo is not a Joyntare. 46 E. 3. One as bounden, that he ſhould 
not alien certain Lands, and the Obligoz did thereof enfeoff his ſon and 
deir apparent, the ſame was held to be ng Alienation within che Condition 
ok. the Obligation: Df the other ſide it was argued, The remainver = 
uo 
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not veſt pzeſently ; foz it is incertain, if it Gall veſt at all; foz if William 
dieth befsze he cometh to the age of 22 ye:rs, it was conceived by him, that 
the remainder ſhall never veſt, foz the wozds of the Mill are, Then the Land 
ſhall remain, &c. 34 E. 3. Fozmedon 36. Land is deviſed to A. foz life, 
and if he be diſturbed by the heir of the De diſoz, that then the Land ſhall re- 
main to D. Mere D. hath nct any remainder, befoze that A. ve diſturbed , 
At was further argued, that here is a good Cormition, and that the Deviſee 
is nat utterly refrained from ſale, but onely untill a certain time, (ſcil.) to 
the age of William of 22 years. And it was (aid, that this Leaſe is a 
Covenous Leaſe, being made foz 240 years, without any Rent reſerves : 
As ſuch a Leaſe made foz 100 years, 03 200 years, is Mortmain, as well as 
if it had been an erpzeſſe Feofment, oz Alienation. But it was ſaid by 
ſome, that here is not any ſale at all, noz any Leaſe ; foz the Leſſoz bim- 
ſelf hath not any thing in the Land demiſed: As if a man dilleiſeth a Feme 
ſole, and Leaſeth the Lands, and afterwards marrieth the diſſeiſee, be ſhall 
avoid his own Leaſe, 5 E. 3. One was bound that he ſhould not alien ſuch 
a Pannoz, the Dbligoz alieneth one acre parcell of it, the Dbligation is foz- 
keit, See 29 H. 8. Br. Mozt gage 39. A. Leaſeth to a Religions houſe foz 
100 Pears,and ſo from 100 pears to 100 pears, untill Soo years be encurred, 
the ſame is Mortmain, Vide Stat. 7 E.z. Colore termini emere, vel vendere. 
And in the pꝛincipall Caſe, It the Deviſee had entred into a Statute to the 
value of the Land Leaſed, by the intent of the Mill, the fame had been a 
ſale ; and ſnch was the opinion of the whole Court: and by the Court, the 
wozd in perpetuum, thall not be referred to the wozds pzecedent, but unto the 
wo2ds following; (\cil.) in perpetuum perdat, the Lands. And if a cuſtom be 
in the Caſe that the Infant of the age of 15 years may ſell his Lands; If he 
make a Leaſe, the ſame is not warranted by the cuſtom : And afterwarys 
it was adjudged by the whole Court, that the Leaſe made as befoze, was a 
ſale within the intent of the Will ef the De viſez. 


Hill. 29 Elis, In the Kings Bench. 
CXI. Brookes Caſe. 


Ppeal of Burglary was bzonght againſt Brooke, who was found 

guilty ; and befoze Judgement given, the Platatiff died, And now 
Egerton moved th.:t Judgement be given fo2 the Queen upon that Uerdia, 
oz at leaſt that the Declaration in the Appeal ſhould be in lieu of an En- 
dictment, and that the Appealee be thereupon arraigned and put to anſwer 
the ſame. Foz if the Appealant had been Nonſuit, oz releaſed, the We⸗ 
kendant ſhould be arraigned at the ſuit of the Queen. Coke, God hath now 
by the death of the party, delivered the Defendant ; and it is not like, where 
the Plaintiff relcaſeth, foz there it is the default of the Aa of the party, but 
here it is the Act of God; and he held it foz a rule, That where auterfoits 
acquit, is a good Plea, there alſo auterfoits convict, ſhall be a good Plea : 


And it was holden in Sir Tho. Holcrofts Caſe, That where the party Sir Thomas 
is convicted at the ſnit of the Queen, there the Appeal doth not after, Hicrofts 
wards lie. Wray, If the Appellant dieth befoze Uerdic, the Defen ©* © 


dant ſhall be atrataned at the ſuit of the King; But if his life bath 
beene once in jeopardy by Uerdic, he conceived, that it (hall not again 
be dzawn into danger; and ſome were of opinion, That the Dekendant 
would be arraigned at the ſuit of the Queen upop the whole Recozd, and 
plead auterfoits acquit, and that they ſaid was the ſureſt way, 
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- 29 Eliz, In the Exchequer. 
CXIL Ognel and Paſtons Caſe. 


* Paſton was Defendant in an Action of Debt bzonght againſt him 
by George Ognel, upon an Eſcape ; and the Taſe was this: Francis 
Woodhouſe was bound tn a Recogntzance to the ſaid Ognel ; Whereupon 
Ognel ſued fozth a Scire facias,and upon two Nihils retozned, had Judgement, 
and upon that a Levari facias, and then a Capias ad ſatisfaciendum,npon which 
paſton the Defendant, a Sheriff of Norfolk, to whom the Capias was direued, 
took the party, and afterwards ſuffered him to eſcape. The Defendant plead- 
ed, That beſoze the ſaid Capias,the ſaid Francis Woodhouſe was committed 
to him, and in his ward continued foz Felony ; and after the Capias, was 
Endiced thereof, and arraigned, and found guilty, after which he eſcaped ; 
And all this was found by ſpeciall Uerdic : Firſt it was argued, If upon 
a Recognizannce acknowledged in the Chancery an Aion lieth, and it was 
ſaid by Bois, That it doth not lie in the mouth of the Sheriff to ſap, that this 
Capias dothnot lie in the Caſe: As if a Juſtice of Peace maketh a Wars 
rant to a Conſtable, which warrant is not good in Law, pet the Conſtable 
is not to examine that, oz to diſpute the validity of it, 5 H. 7. And a Capias 
bath lain in ſuch caſe,and ſo it hath been the courſe foz the ſpace of 200 years : 
and he ſaid, That although Francis Woodhouſe was con vid of Felony, yet 
the lame is not any diſcharge ol the Execution, as 35 H. 6. 8. although the 
buſband be attainted of Felony, yet he is net ſo dead in Law, but if the King 
pardon him afterwards, he ſhall be reſtozed, and his wife (hall have Dower , 
and if he be killed, his wife ſhall have an Appeal: 12 H. 4. My Uillain is 
attainted, the ſame is no diſcharge of his villainage as tome; Gut if the 
King pardon him alter, he ſhall be my Uillain, 6 E. 4. 4. One is in Erecn- 
tion pro fine Regis, and afterwards is Outlawed of Felony, and hath his 
Charter of pardop foz the Felony, yet he remains in Execution foz the in/ 
tereſt of the party, foz there the Execution is not extina, but only ſuſpended. 


Godirey contray, Capias doth not lie upon a Recogntzance ; but if Debt be 
bzought upon . aintiff recovercth, then a Capias 


Tieth; which ſee 1 4 Eliz. Dyer 306. Puttenhams Cale. 2 H. 4. 6. In Dower 


the Demandant recovercth her Dower,and damages, and pꝛapeth a Capias ad 
fatisfaciendum foz the damages, but ſhe could not have it; fe2 no Capias lieth 
upon the Dziginall ; and to the ſame purpoſe, ſee 8 R 2. Fitz. Execution, 1 64. 
15 H. 7. 15. Capias pro fine lieth foz the King, where no Capias lieth in the 
Oziginall; but no Capias ad ſatisfaciendum foz the party ; no Capias in Debt 
befoze the @tatnte of 25 E. 3. and fee the Stat. of Weſt. 2. cap. 18. cum de- 
bitum fuerit recognit. ſi in electione ſequent, execut. habere per Fieri facias, 
o2 Elegit, therefoze no other manner of Execution; foz the Statute hath 
pꝛo bided, ut ſupra. And he ſaid, That debt doth not lie upon a Statute, 
Merchant, oz Staple : Deer 15 H. 7. 16. Another Reaſon why a Capias doth 
not lie in ſuch caſe, is upon the wozds of the Recogntzance, Et niſi fecerit, 
tunc concedit, quod ſumma prædict. levetur de bonis & cattallis, terris & tene- 
mentis; Ergo, not of the body. And when Woodhouſe was con vid of Felo- 
ny, the Queen had an Intereſt in his body, and upon the pardon, the Exe- 
cation which was ſuſpended during the conviction, is now revived : And he 
confeſſed the caſe of Uillatnage z that dur ing the attainder, the Lozd cannot 
meddle with the Uillatn in the pꝛeſence of the king, Dee 27 Aſſ. 49. and ſee 
2 H. 4. 65. A. was condemned to B. in certain damages upon an Action of 
Treſpaſſe bzought by B. againſt A. and A. was commited to Newgate, in 


Execution upon a Capias ad ſatisfaciend. and afterwards was arraigned of a 


Felony, 
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Felony, and thereof attainted, and committed to the Dzvinary, as Clark 
Artaint. And the Juſtices commanded the Dzvinary, That after that the 
pziſoner-hav made his purgation, that he ſhould not let him go at large, but 
thould conduc him tothe pziſon of Newgate again: And there is a Quzre 
made by the Kepozter, If after purgation the Dzvinary might ſuffer him 
to eſcape, and if he at whoſe ſuit he was condemned in Treſpaſſe ſhall have 

bebt againſt the Dzvinary foz ſuch eſcape. At another day the matter was 
* argued by Coke faz the Plaintiff, at the common Law, No land was ſub- 
jet co Execution, i. no Lands of the Debtoz himſelf; but pet the Lands 
of the Debtoz being deſcended to his heir, ſhould be chargeable to the Ob⸗ 
ligee of the Debtoz, in which he and dis heirs were bound, and that ſeemed 
to be very ffrange; and he conceived, That in that point, cuſtom and 
uſage had encroched upon the common Lam: The Statute of Weſt. 2. c. 13. 
gave Elegit of the moyetie of the Lands, But vet there was no Capias in 
foze, 25 E. 3. cap. 17. befoze which @tatute,it was a generall Rule, 

| Capias lay at the Common Law, but where the King was to have 
Fine, Dee 35 H. 6. 6. At the Common Law Capias did not lie bat where 
the Acton is vi & armis, 03 that the King is to have a Fine; Foz there was 
Dutlawzy at the Common Law in ſuch caſe. At will be objeced, That the 
Statute of 25 E. 3. which gave Capias in Debt, doth not extend to a Scire 
facias npon 


rected to him. It is a common learning in our Law; That although the 
Court voth pzoceed, inverſo ordine, yet it call not be utter iy void, 36 H. 6. 
34. Judgment given at the common Law of Lands within the five Pozts; 
foz the five Pozts in times paſt, were parcell of the Crown : But of Lands 
in Wales it was otherwiſe befoze the Statute of 27 H. 8. by which Wales is 
united to the Crown. And although that the Capias erronice Emanavit, the 
fame is but erroneous, and ſo voidable,and not void; foz erroz may be as well 
aſſigned in the Executione judicii, as in redditione judicii, 16 H, 7. 6. Dut- 
lawzie without an Dziginall Writ, is not void, but voldable, 2 R 2. and 
the reaſon thereof is given, 11 H. 7. in Collins Caſe, becauſe they are 
Judges of the cauſe, although that cheir pzoceedings be not accozding fo 
Law. But the Sheriff, oz any other ranger, ſh1ll not take advantage 
thereof, See 8 E 4. 21 E. 4. and he cited to this purpoſe, 13 E 3. Barre 
253. The Jayloz ſhall not take ad vantage of undue pzoceedings of the Au- 
ditozs againſt an Accomptant ; and he inũſted much upon the Uſage and 
Pzeſivents, and cuſtoms of Courts which are Laws in uch caſes. And al- 
though that by ſtcia and pzeciſe rule of Law, a Capias doth not lie naturally 
noz pzoperly upon a Recognizance, where the ſuit begins by Scire facias, 
Pet becauſe the uſuall pzacice, and common experience hath allowed of it, 
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29 Eliz, In the Exchequer. 
CXII. Ognel and Paſtons Caſe. 


Lement Paſton was Defendant in an Action of Debt bzonght againſt him 
by George Ognel, upon an Eſcape; and the Taſe was this: Francis 
Woodhouſe was bound tn a Recogntzance to the ſaid Ognel ; Whereupon 
Ognel ſued fozth a Scire facias,and upon two Nihils retozned, had Judgement, 
and upon that a Levari facias, and then a Capias ad ſatisfaciendum, upon which 
paſton the Defendant, a Sheriff of Norfolk, to whom the Capias was direced, 
took the party, and afterwards ſuffered him to eſcape. The Defendant plead 
ed, That beſoze the ſaid Capias, the ſaid Francis Woodhouſe was committed 
to him, and in his ward continued fo: Felony ; and after the Capias, was 
Endiced thereof, and arraigned, and found guilty, after which he eſcaped ; 
And all this was found by ſpeciall Uerdic : Firſt it was argued, If upon 
a Recogntzannce acknewledged in the Chancery an Action lieth, and it was 
ſatd by Bois, That it doth not lie in the mouth of the Sheriff to ap, that this 
Capias doth not lie in the Caſe : As if a Juſtice of Peace maketh a Wars 
rant to a Conſtable, which warrant is not good in Law, pet the Conſtable 
is not to examine that, oz to diſpnte the validity of it, 5 H. 7. Anda Capias 
bath lain in ſuch caſe,and ſo it hath been the courſe foz the ſpace cf 200 years ; 
and he ſaid, That although Francis Woodhouſe was con vid of Felony, pet 
the ſame is not any diſcharge of the Execution, as 35 H. 6.8. although the 
buſband be attainted of Felony, yet he is net ſo dead in Law, but ii tbe King 
pardon him afterwards, he ſhall be reſtozed, and his wife (hall have Dower , 
and if he be killed, his wife hall have an Appeal: 12 H. 4. By Uillain is 
attainted, the ſame is no diſcharge of his villainage as tome; But if the 
King pardon him after, he ſhall be my Uillain, 6 E 4. 4. One is in Execu⸗ 
tion pro fine Regis, and afterwards is Outlawed of Felonp, and hath his 
Charter of pardon foz the Felony, yet he remains in Execution foz the in- 
tereſt of the party, foz there the Execution is not extina, but only ſuſpended, 
Godfrey contray, Capias doth not lie upon a Recognizance ; but if Debt be 
bzought upon a_Recognizance, the plaintiff recovercth, then a Capias 
lieth ; which ſee 1 4 Eliz. Dyer 306. Puttenhanis Cale. 2 H. 4. 6. In Dower 
the Demandant recovercth her Dower,and damages, and pꝛapeth a Capias ad 
fatisfaciendum fo2 the damages, but ſhe could not have it; fe2 no Capias iteth 
upon the Dziginall ; and to the ſame purpoſe, ſee 8 R 2. Fitz. Execution, 1 64. 
15 H. 7. 15. Capias pro fine lieth foz the King, where no Capias lieth in the 
Oziginall; but no Capias ad ſatisfaciendum foz the party; no Capias in Debt 
befoze the @tatnte of 25 B. 3. and fee the Stat. of Welt. 2. cap. 18. cum de- 
bitum fuerit recognit. ſi in electione ſequent, execut. habere per Fieri facias, 
o2 Elegit, therefoze no other manner of Execution; foz the Statute hath 
pꝛovided, ut ſupra. And he ſaid, That debt doth not lie upon a Statute, 
Merchant, cz Staple: Dee 15 H. 7. 16. Another Reaſon why a Capias doth 
not lie in ſuch caſe, is upon the wozds of the Recogntzance, Et niſi fecerir, 
tunc concedit, quod ſumma prædict. levetur de bonis & cattallis, terris & tene- 
mentis; Ergo, not of the body. And when Woodhouſe was con vid of Felo- 
ny, the Queen had an Intereſt in his body, and upon the pardon, the Exe⸗ 
cution which was ſuſpended during the con vidion, is now revived : And he 
confeſſed the caſe of Uillatnage ; that dur ing the attainder, the Load cannot 
meddle with the Uillain in the pzeſencc of the King, See 27 Aſſ. 49. and ſee 
2 H. 4. 65. A. was condemned to B. in certain damages upon an Action of 
Treſpaſſe bzonght by B. againſt A. and A. was commited to Newęate, in 
Crecution upon a Capias ad ſatisfaciend. and afterwards was arraigned of a 
Felony, 
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Felony, and thereof attainted, and committed to the Oꝛzdinarp, as Clark 
Attaint. And the Juſfices commanded the Dzdinary, That after that the 
pziſoner had made his purgation, that he ſhould not let him go at large, but 
thould conduc him to the pziſon of Newgate again: And there is a Quare 
made by the Kepozter, It after purgation the Dzydinary might ſuffer him 
to eſcape; and if he at whoſe ſnit he was condemned in Treſpaſſe ſhall have 
debt againſt the D2vinary foz ſuch eſcape. At another day the matter was 
argued by Coke faz the Plaintiff, at the common Law, No land was ſub- 
jeR to Execution, i. no Lands of the Debtoz himſelf; but pet the Lands 
of the Debtoz being deſcended to his heir, ſhould be chargeable to the Ob⸗ 
ligee of the Debtoz, in which he and his heirs were bound, and that ſeemed 
to be very ſtrange; and he conceived, That in that point, cuſtom and 
uſage had encroched upon the common Law: The Statute of Weſt. 2. c. 13. 
gave Elegit of the mopetie of the Lands, But pet there was no Capias in 
Debt befoze, 25 E. 3. cap. 17. befoze which Statute, it was a generall Rule, 
What no Capias lay at the Common Law, but where the King was to ha ve 
a Fine, Dee 35 H. 6.6. At the Common Law Capias did not lie but where 
the Acton is vi & armis, 0z that the King is to ha ve a Fine; Foz there was 
Dutlawzy at the Common Law in ſuch caſe. It will be objeded, That the 
Statute of 25 E. 3. which gave Capias in Debt, doth not extend to a Scite 
facias upon Recovery That ſuch Pꝛoces ſhall be made in a Writ of Debt, 
as is uſed in a Writ of Accompt ; and here is no Writ of Debt, but a Scire 
facias onely : At my Debtoz upon an Obligation cometh without a Writ, 
and confeſſeth the Debt, J ſhall have a Capias againſt him, and pet the ſame 
is not in a Writ of Debt: Ergo, So in caſe of Recognizance. Where a 
Watute ſpeaks pzeciſely of a Writ Dziginall ; vet oftentimes by Equity it 
ſhall extend to a Scire facias, and other judictall Pzoces ; As upon the Stat. 
of 25 E. 3. cap 7. which enables the Incumbent to plead in a Quare Impedit. 
At (hall extend to a Scire facias upon a Recovery in a Quare Impedit, 46 E. 3. 
x3. And ik in our caſe, a Capias doth not lie by the Letter, pet it lieth by 
Equity : And he ſald, That Statute which helps the Subjeds to get their 
debts and rights, are to be, and have been taken benefictally and liberally 
expounded, in advantage of the Treditozs. And ſee 48 E. 3. 14. Where a 
Scire facias is ſued upon a Recognizance, a Capias doth not lie, but therc it 
is holden, that in a Scire facias, upon a Recovery in debt, a Capias lieth. 
And as to this Capias, the Sheriff is but the miniſter to the Court, and he 
is not to controll the Court, but to accept of the ſame, as the ſame is di⸗ 
reced to him. It is a common learning in our Law; That although the 
Court voth pzoceed, inverſo ordine, yet it hall not be utter iy void, 36 H. 6. 
34. Judgment given at the common Law of Lands within the five Pozts ; 
foz the five Pozts in times paſt, were parcell of the Crown : But of Lands 
in Wales it was otherwiſe befoze the Statute of 27 H. 8. by which Wales is 
united to the Crown. And although that the Capias erronice Emanavit, the 
fame is but erroneoue, and ſo voibable,and not void; foz erro2 may be as well 
aſſigned in the Executione judicii, as in redditione judicii, 16 H 7. 6. Out⸗ 
lawzie without an Oziginall Writ, is not void, but voidable, 2 R 2. and 
the reaſon therecf is given, 1x H. 7. in Collins Caſe, becauſe they are 
Judges of the cauſe, although that their pzoceedings be not accozving fo 
Law. But the Sheriff, oz any other ſcranger, h ul not take advantage 
thereof, See 8 E 4. 21 E. 4. and he cited to this purpoſe, 13 E 3. Barre 
253. The Jayloz hall not take ad vantage of undue pꝛoceedings of the Au, 
ditozs againſt an Accomptant ; and he inſiſted much upon the Uſage and 
Pzeſivents, and cuſtoms of Courts which are Laws in tuch caſes. And al- 
though that by (tric and pzeciſe rule of Law, a Capias doth not lie naturally 
noz pzoperly upon a Recognizance, where the ſuit begins by Scire facias, 
Pet becauſe the uſnall pꝛadice, and common experience hath allowed of it, 
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And admitted thercof from time to time: It is ſafer to ſuffer a miſchief to 
one, then an inconvenience to many. And although the Pꝛoverb, Exempla 
illuſtrant non docent, aut probant, may hold place in ſome Arts and @cien- 
ces, yet in dur Law, Examples are good Arguments, 11 E. 4. 3. An the 
Kings Bench, a man in cuſtodia Mariſchalli, hall be put fo anſwer a Blll, but 
in the Common Bench, a man who is in the cuſtody of the Guardian of the 
Fleet, hall not be put to anſwer to a Bill, and that is by reaſon of the ſeverall 
nſages and cuſtoms in the ſaid ſeverall Courts; ſo as cuſtom and uſage * 
makes a Law in ſuch caſe. 39 H. 6. 30. ina Writ of Peſue, The Judges 
were cleer of opinion, That the Plaintiff ought not onely to ſhew the Te⸗ 
nure betwirt him and the Tenant Peravail, but alſo betwixt the Peſue and 
the Loꝛd Paramount; yet when they had conferred with the Preignothories, 
and ſaw the Pzeſidents of fozmer times in ſach caſes, They would not 
change the fozmer courſes, notwithſtanding that their opinions were to the 
contrary: Do 2H, 7. 8. The Venire facias is, 12 liberos & legales homines, 
and the Sheriff retozned, 24, and holden good, by reaſon of the uſnall courſe 
of the Court in ſach caſes ; and yet in our Law, the number of perſons is not 
materiall, which ſee in the Earl of Leiceſters Caſe, 15 H. 8. but cuſtom 
diſpenſeth with the ſame. 
Atkinſon argued the contrary; At the common Law fo2 Execution in 
Debt within the year, a Levari facias, and a Fieri facias lay; after the year 
the party was put to a new Dziginal ; and there was no Capias at the com⸗ 
mon Law, but ia caſes of contempt, fozce, o2 other notable miſdemeano;, 
until the Statute of 25 E. 3. cap. 17. which gave it in Debt, Detinue, &c. 
And the Statute of Weſt. 2. cap. 18. gave Fieri facias and Elegit, but no 
Ca pias was given upon a Recognizance by any Statute, and he relyed much 
upon the Book of 48 E. 3. befoze cited, the rule of which Book is, That 
in a Scire facias upon an Oziginal in which a Capias lieth, a Capias 1 

fo2 the Scire facias ſhall follow the nature of the Dziginal upon which it 
founded : but where a Capias ad reſpondendum doth not lie, there not a 
Capias ad ſatisfaciendum, 34 H. 6. 451. In Debt againſt Erecutozs, they 
appear and plead fully adminiſtred, and it is found againſt them, and 
Judgment is given foz the Plaintiff, who after the pear ſueth a Scire faci- 
as againſt the Erecntozs, and Execution awarded by default, and thereup- 
on a Capias and Exigent: And that matter being ſhewed to the Court, a 
Superſedeas was granted, becauſe the Capias improvide & erronice emana- 
vit: foz no Capias lieth againſt Executozs where they plead, &c. although 
it be fonnd againſt them, Ergo, neither a Scire facias grounded thereupon. 
And although the Statute of 25 E. 3. gives a Capias in Debt, pet if Debt 
be recovered upon a Juſticies, a Capias doth not lie by the Equity of the ſaid 
Statate : and he replied very ſtrongly upon Puttenhams Caſe, 13 Eliz. ci- 
ted befoze. And as to that which hath been ſaid ; That notwithſtanding, 
that the Capias was againſt the Law, and ſo his impziſonment by colour 
thereof w2ongfull, yet, de facto, he was in pꝛiſon, and the Sheriff hath taken 
him, and he Gall excuſe himſelf in a falſe impꝛiſonment baought; pet I ſay, 
That this erroneous pꝛoces appearing to vou; Pon will not again erre, by 
allowing theſe erroneous pzoceedings, but rather refozm them: Foz the 
Sheriff himſelf, who ts a ſtranger to the Kecozd, cannot have Error to re- 
verſe theſe pzoceedings, and ſo without remedy, unlefſe the Court doth re- 
lie ve him therein. And he ſaid farther, Chat this Capias, Poſito quod le- 
gitime emanavit, cannot faſten oz wozk upon Francis Woodhouſe, being im 
pꝛiſoned convict of 22 ; foz being impꝛiſoned, and reſtraincd of his li⸗ 
berty, how can he (his reſtraint continuing) be de novo reftrained befoze 
that he be enlarged and re ſtoꝛed to his liberty: Nam omnis privatio præſup- 
ponit habitum; and Ergo, impziſonment, liberty pꝛecedent. And ſo hs 
concluded, That Francis Woodhouſe, Neque de facto, noz de jure, was in 
pꝛiſon ; 


Ogne! ana Paſtons 1 8 
c. 8 


— and that no Capias lieth in the Caſe, eſpecially after the year, as here 
t was, and the party being convict and in pziſon, cannot be taken, &c. 
Manweod, If within the year a Levari facias, 02 a Fieri facias be ſued fozth, 
and be retozned,not ſervev,oz that Vicecomes non miſit Breve, and ſa the year 
paſſeth in the default of the Sheriff; yet the Plaintiff Call not be put to a 
 Scire facias, At another day it was grgued by Tanfield foz the Defendant, 
Chat upon this Scire facias no Capias lieth, and then no lawfull Zrecution, 
and then no eſcape. Where there is no Capias in the Oziginall, there is no 
Capias in the Erccutton, but here in dur Caſc, there is not any Dztginall, 
becanſe it is a Scire facias upon a Recovery, Ergo, no Capias can be where 
there is not any Oziginall. As to that which hath been laid, That the ans 
tient Pzeſidents and courſe in Cancel. is againſt us; be it ſo: yet the 
courſe in the Kings Bench and Common Pleas is with ns, That a Capias doth 
not lie in ſuch caſe of Scire facias. And the Chancery, as to the Common Law 
ought not to vary from theſe Courts, fo: one and the ſame Common Law 
ought to be in all the ſaid Courts, of tungs of the Common Law, and the 
Pꝛeſidents alledged of the other ſide are ſilent, and ſleeping pꝛoceedings and 
pꝛeſidents, Slips of Tlerks, which were never dzawn into queſtion ; the 
ancienteſt of which was hatcht but in the later part of the Reign of King 
H. 8. And ifthe Common Law doth not warrant ſuch Erecutions, Truly the 
pꝛeſidents cannot make ſuch impꝛiſonments lawfull without Act of Parlia- 
ment. It hath been ſaid, that Executions onght to be favoured, that is true, 
but alſo Liberty, to which the Law hath ſpectall reſpect : See the Statute 
of Magna Charta, Nullus liber homo capiatur, vel impriſonetur, niſi per le- 
gale judicium parium ſuorum, vel per legem tetræ; and this is not Lex terrz, 
but nſage onely : and Malus uſus eſt abolendus, 26 Eliz. Error was bzonght 
upon a Judgement giden in Curia de Woodſteck, which is a Court of Re⸗ 
£02d, and Erroz aſſigned. foz that they hay awarded Execution ſecundum con- 
ſuetudinem Villz, againſt one who had bailed the Defendant without a Scire 
facias firſt ſued fozth againft him, i. the baplee, and it was adjudged Error, 
and the cuſtom could not maintain it, foz tha Batlee might have a releaſe oz 
other matter of diſcharge fo plead : And he eited-the Caſe of 13 and 14 Eliz. 
Dyer 306. That upon a Scire facias ont of à Recegnizance in Chancerie, 
Judge meat was given foz the Plaintiff, and the Cal ar den of the Fleet was 
commanded to detain the Connſoz in his cuſtody, in Execution foz the 
Plaintiff, and afterwards the Conuſoz eſcaped, the Plaintiff not ſatisfied, 
And it was holden no cſcape, foz his body was not liable, in caſe of a Re- 
cogntze to the Execution: and ſee alſo the book of Entries, 300 there is a 
Rule put, If the Recoqnizee will have Execution within the year, he may 
ha ve a Fieri facias, o Elegir, but not a Capias ad ſatisfaciendum. And he con- 
tei ved, that this Pꝛoccs is not onely erroneons, but alſo utterly void: As a 
Capias in a Formedon, contrary where in Debt a Capias ts awarded after the 
year, where it ought to be Scire facias, the ſame is but erroneons ; foz ſuch 
Pꝛoces lieth upon ſuch Judgement, if he had not ſarceaſed his time. Ano⸗ 
ther matter he moved, becanſe this iNue is not well tried, foz it was tried 
by Niſi prius out of the Exchequer, and the Statute of Weſt. 2. cap. 30. Mar. 
14 E. 3 cap. 1, to not give Niſi prius in Canſes out of the Exchequer but 
oaly out of both Benches ; but Cauſes ont of the Exchequer are trie by Com- 
mülion and here their Commiſſion was Tiſufficient, fo2 it was directed, 
Chr. Wray and Williel Periam, without ſaying, Et eorum alteri; ſo as it 
was joynt, and not ſcverall, and Wray at the time of the triall, was at the 
Parliment at London, and ſo the Tanſe was tried befoze Periam only, and 
there foze coram non Judice, At another dap. The Caſe was argued by the 
Ba rons of the Exchequer, And Clark Baton, conceived that the Plaintiff 
ought to recover, and he ſaid, That upen the eſcape, the Common Law give 
an Acion upon the Caſe againft the Sheriff; and the reaſon why . 
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Sherift ſhall be charged, is, that one cannot be in Execution but once; 
and then if the Sheriff ſhould not be charged, the party Plaintiff Chould 
by negligence of the Sheriff loſe his @uif, and alſo yis Debt: And admit 
that a Capias doth not lie in the Caſe, yet the Execution by fozce thereof is 
not vopd, but voydable onely; and CEzroz may be aligned as well in the 
Execution, as in the Judgment; which ſee 17 Aſſ. 24. where the Recog- 
nizoz in x Statute Merchant aliened the Land, and afterwards the Conulee 
ſued fozth Execution, ſo as the Land was extended, ſuppoſing the payment, 
i. Solvend. 14 E. 3. whereas in truth it was 16 E. 3. and the Fcoffee 
bzought a Writ of Error thereupon, and it was allowed ; but the Sheriff 
ſhall not take advantage of the ſame : And truly the common courſe is, 
Chat a Capias lieth upon a Recognizance : and 7 H. 4. 101. upon a Re- 
cognizance acknowledged foz the Peace, a Capias lieth foz the u ing: and 
a Recognizance is but an Obligation of Recozd ; and wherefoze (ould not 
a Capias lie thereupon, as well as upon a Suit bzought upon an Dbligation? 
The Statute of Weſt. 2. cap. 45. Si recens fir Cognitio ſtatim habeat 
Querens Breve de Executione illius Recognitionis : and the @tatute doth not 
ſpeak in certain what manner of Mzit, oʒ what manner of Trecution, theres 
foze we ought to reſozt to- the Common Law foz it, and that is a Capias. 
Gent, Baron, argued and agreed in every point with Baron Clark. 
Manwood, chief Baron, argued , That the Plaintiff ſhould recover; 
and he put tho Caſe of Recognizance : The Plaintiff ſueth two Scire fa- 
cias, npon whtch two Nichels are retozned ; and afterward Levari facias, 
and upon that alſo Nihil is retozned, and then iCueth a Capias ad ſatisfaci- 
endum foz to take the ſaid Francis Woodhouſe, who then was in Pziſon fog 
Felony, upon which Capias the @heriff did arreſt him, and he being af, 
terwards convicted of Felony, eſcaped , upon this matter Debt is bzoaght 
againft the Sheriff, A Recognizance taken in the Chancery is a thing 
upon Recozd in a Court of Recozd, an Obligation of Recozd, and a Debt 
upon Recozd, It hath been objened, where no Capias lieth in the Pzoces 
upon the Dziginal, there no Capias lieth upon the Execution: but it is good 
to examine the Reaſon thereof. foz Lex plus laudatur quando ratione proba- 
tur: The Capias upon a Recognizance. is not by 25 E. 3. but by the com» 
mon Law: fcz here is a Debt upon Recozd, wherefoze ſhall not his body be 
ſabjec to it, as well as in the caſe of a Debt upon a bare Obligation: 1 do ad- 
mit the Rule, That where there is no Capias ad reſpondendum, there is no 
Capias ad ſatis faciendum, but that onght to be intended in caſes where 
there is an Oziginal, and Peſn Pzoces befoze Judgment; bat here is no 
Oziginal, no Peſn Pzoces befoze Judgment, ergo, our Caſe is not with⸗ 
in the ſame Rule : But A will put a good Rule At is Debt upon Recozd, 
ergo a Capias lieth : In the Kings Bench, If the Defendant comes in by 
Latitat, if the cauſe whereof the Action is bzought be of impoztance, he is 
to put in ſpecial Bayt; and thoſe who bayl him ſhall be bounden in a Re- 
cognizance, &c. The Defendant is condemned in the Action : Now it the 
Defendant cannot be found, ſo as Execution may be ſued fozth againft him, 
then a Scire facias ſhall iſſue fozth againſt the Sarettes which bayled him, 
and upon that a Capias , and that is very frequent there in uſe: D alſo is 
the courſe of the Court of Common Pleas ; ergo it ſhall be ſo in the Chan» 
cery in caſe of a Recognizance. If one be taken in Execution upon a 
Statute Staple, and ſueth an Audits Qgerela upon a Releaſe, oz other 
matter, and be bound with @ureties in the double value, &c. to the King, 
and to the party: If he be condemned in the Audita Querela, &c. and can- 
not be found, a Scire facias (hall iſſue fozth againſt the Þureties, and there- 
upon a Capias. And this queſtion, It the Capias in this caſe lieth, oz not: 
its to diſpute either by Audita Querela in the Chancery, oz by Error in the 
Kings Bench: foz the ſaid Courts have anthozity to affirm the pzoceevings, 
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m to bllattrm them. And-here the Queſtion was,” If. Woodhouſe were 


impziſoned oz no: and not, if the Capias erronice emanavit 03 not : And 
he took a difference where Pꝛoces ts awarved oat of a Court which hath 
not anthozity of the pzincipal cauſe ; there it is coram non judice, and the 
Paoces is voyd; and if the Sheriff taketh the party by fozce-of ſuch Pꝛaces, 
t is meerly voyd, and he a Treſpaſſoz ; but contrary. if the Court hath 
guthozity of the pzincipal cauſe, there if the Pꝛates be miſconcet bed, it is 
onely erroneous. An unskilful man in Chancery makes an Appeal of Pur⸗ 
der, retoznable in the Common Pleas ; and there an unakilful Clark makes 
a Capias upon it, the ſame is coram non judice, and not altogether voyd : 
But if ina Writ of Entry, in the nature of an Aſliſe, the Demandant hath 
Audgment to recover Debt and Damages, and thereupon iſſueth a Capias, 
the lame is not voyd, foz it is but a miſawarding of the Pzoces, & impro- 
vide emanavit. If ont of the Common Pleas immediately a Writ idueth 
to the Sheriff of Cheſter, which is a County Palatine, where the Kings 
Writ doth not run, the ſame is voyd, end falſe impziſonmient lieth apon 
ſuch a taking. A Formedon bzought in the Kings Bench, and upon that a 
Capias, is voyd, & coram non judice ; and the Sheriff is bound to take no- 
tice of the Law in ſuch caſes, that thoſe of the Kings Bench have not an- 
thozity to hold plea in real Actions. As to that; That Woodhouſe was 
convict of Felony, the ſame ſhall not avoyd the Execution; but J. grant, 
that the King ſhall be ſatisfied befoze the ſubjed, &c. And he relied much 
upon the ſaid Caſe cited befoze, 13 E. 3. Bar 253. as tothe matter of the 
Capias: 19H. 6. In Eſcape the Defendant pleaded a Releaſe of him who 
recovered to the Pziſoner being in Execution, and it was holden no Plea; 
And in the pzincipal Caſe Judgment was given foz the Plaintiff, 


Mic. 29 Eliz. In the Exchequer, 
CXIIIT. Bridget Clarks Caſe, 


T?: Caſe was, Clark was indebted to Archdel by Obligation, and affer- 
wards delivered to Andrews certain Yogſheads of Mine to ſatisfie the 
ſaid Archdel the ſaid Debt: and afterwards ths Obligation of Clark is aſ- 
figned to the Queen foz the Debt of Archdel : And if the pꝛoperty of the 
ſaid Yogſheads of Wine were altered by the delidery of them to Andrews 
befoze the Aſſignment 2 was the Queſtion. Egerton, Sallicitoz, The 
perty is not altered, foz the 1Bayloz might have an Aaion of Account aga 
Andrews befoze that he hath delivered the ſame over accozding to the 1Bayl- 
ment: but if he hath delivered them over, the ſame is a good bar in an Ac- 
count : But it one be accountable to me upon a Baylment, and afterwards 
I do require him to deliver- the Goods over to A. the ſame is not in bar of 
Account, but is good in diſtharge of account befoze Auditoꝛs; foz the ſame 
is matter after the Baylment, not upon the Baylment. At Goods be bayled 
to bayl over upon a conſideration pzecevent of his part to whom they ought 
fo be bapled, the Bayloz cannot conntermand it; otherwiſe it is, where it is 
voluntary and without conſideration ; but where it is in ton ſideratton of a 
Debt not conntermandable,contrary, if it be to ſatisfiethe Debt of another. 
Manwood, Where the Debtoz of the King is ſafficient., there a Debt 
due to him ought not to be aCigned to the Kink, but onely where the Debt 
of the King is doubtful, and that was the ancient tourte; bat now at this 
day multi videntur & habentur divites, qui tamen nom ſunt; and therefozs 
omnis Ratio tentanda eſt, foz the Recovery of the Kings Debts. But as te 
the Caſe befoze us; The Wife is Executrix to her Yusband, who was in- 
debted to Archdel, and ſho delivers the Goods to Andrews to ſatigsfie*Arch- 
del, and all that is befoze the Aſſignment : And Jam of Dpinion, That 
the pzoperty ol the ſaid Goods is Ir 5 tos, as the raſe is, Andrews was 
a Surcty 
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Sarety foz Clark, and hath a Counter - Bond of Clark to ſave him harmleſs : 
Af A bozrow 100 L and doliver unto the Lender Plate foz the ſecurity of 
it, the pzoperty general of it is in me, yet the Baylee bath a ſpecial in- 
tereſt in it, until he be payd. If Goods be delivered to A. to pay unto B. 
A. may ſell them. An @xecutoz hath Goa of the Teffatas, and he with 
his own Montes paxeth the Debts of the Teſtatoz, he ſhall retain the 
Goods, and the pzoperty is altered. And herein onr caſe, Andrews may by 
vertue of this Baylment ſeti the Goovs, and with the Ponies ariſing there⸗ 
of pay the ſaid Archdel. And afterwarys Judgment was given accozding- 
ly, that the pzoperty of the Goods by the delivery over by Andrews was 
altered, 


Mic. 29 Flis, In the Exchequer. 
CXIV. Foskews Caſe. 


ncis Foskew, ſeiſed of the Pannoz of Foskew in his Demeſn as of fee 
in conſideration of a Parriage to be had with Francis his on with M. 
Wanghter of ir Edw: Huddlefton, 9 Feb. 25 Feb. covenanted to levy a 
Fine of the Pannoz afozeſaiy; and that the ſaid Fine ſhould be to the uſe 
of himſelf and dis Wike oz their lives, and after their deaths to the uſe 
of the ſaid Francis their on. and M. and the Yeirs of their bodies begotten, 
with remainders oder: The Fine was levyed accozdingly : afterwards, 
19 Octob. 27 Eliz. Francis the Father acknowledged a Recognizance to the 
Queen, and dyed, his Wife dyed; and now this Mannoz is extended fa; 
the Debt to the Queen by fozce of the ſtatute of 33 H. 8. And now Coke 
came into Court, and pzayed that the ſaid Pannoz might be diſcharged of 
the Debt to the Queen, becauſe it is not chargeable by ths ſaid Statute, 
the wozes of which Statute ars, All Mannors, Lands, Tenements, &c. 
which hereafter ſhall deſcend, remain, or revert in Fee · ſimple, tayl general or 
ſpecial, by, from, or after the death of any bis or their Anceſtor or Anceftors 
as Heir, or by Gift of his Anceſtor whoſe Heir be is; which faid Anceſtor 
or Anceftors was, is, or ſhall be indebted to the King, or any other perſon or 
perſons to his uſe, by Judgment, Recognizance, Obligation, &c. In every 
inch caſe, the faid Maunots, &c. ſhall be charged, &c. This Statute was 
made foz the benefit of the King in two points ; 1. To make Lands en- 
tapled liable fo the King againſt the iCne in tapl ſoz the Kings Debts in 
the caſes atoeſaid, where they were not liable. 2. To make Bonds taken 
by the Offiters of the King to the nſe of the King, as alſo of Statuts. 
We cannot deny but that we have Lands of the Conaſoz, and of the Gift 
of the Conuſoz aur Anceſtce, whoſe Yetr we are, who was indebted to the 
Queen, and yet we are not within this @tatute ; Was or ſhall be indebted, 
hall not be intended after the Gift made ; foz if he fr{ convey his Land, 
and afterwards becomes indebted, the ſame is not within the Statute : aud 
where a miſchief is to be remedyed by a Statute, the remedy in expoſition 
of the Statute tis to be applyed accozding as the miſchief doth require: 
[Shall be] is to be intended of future Debts after the Statute : and in our 
caſe, the Father was not Recetvoz, oz other Dfficer to the Queen: And if 
this Statute only be ſo conftrned, the Father might take 10000 |. fag 
the Marriage of bis ſon, and aſlurauce of Lands unto him; and then if be 
wilt acknowledg a Debt of the Queen, he ſhould defeat the whole, which 
Hauld'bea very great miſchief; The wozds are, [By Gift after the Debt 
to the Queen.) And be cited the Caſe, 19 Blizab. Plow. 
191. betwirt Ludford and Gretton, upon the Statute of 18 H. 6. the wozds 
of are, | That whatſoever Warrant hereafter to the Chancellor of 
England addreſſed, the day of the delivery of the fame it be entered of Re- 
cord in the Chantery ; and that the Chancellor make Letters Patents upon 
the 
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the ſame Warrants, bearing date the day of the ſaid delivery in the Chancery, 
and not before : and all Letters Patents made to the contrary ſhall be voyd.] 
And the Caſe was, That a Warrant was direced to the Chancelloz, fo2 
the making of Letters Patents, and delivered to him befoze the naking 
of them, but the day of the delivery was not entered of Recozd, &c. And 
it was holden, that notwithſtanding that, the Letters Patents were good; 
foz the miſchief at the common Law intended to be refozmed by that Aa: 
was not the poſt · dating of the Letters Patents, but the ante · dating. and 
there foꝛe that ought to be pzinclpally taken into conſideration : which mil⸗ 
chiek being underſtood, the wozds of the ſaid Statute are to be applyed to 
it; ipſz etenim Leges cupiunt, ut jure regantur ; i. with an Equity accoꝛd⸗ 
ing to the Piſchief, and not always accozding to the pzeciſe wozds: and in 
that caſe it is ſuffictent if the Letters Patents bear date after, and not be⸗ 
foze the delivery of the Warrant, and that was the matter intended to be 
refozmed. Alſo, as our Caſe here is, Me are not within this Statute ; 
foz the wozvs are, Of the Gift of his Anceſtor, but here the Don hath not 
the Lands of the Gift of his Anceſtoz, but rather by the Statute of Mes, 
and ſo he is in the Poſt, and not in the Per, by his Anceſtoz ; foz here the 
Fine was levyed fo divers perſons unto the Uſes afozeſaid : and here the 
Gift was not a meer gratuity to his Son, but in conſideration that he Gonld 
marry the Daughter of Sir Edm: Huddleſton ; and alſo the Father was the 
Kinas Debtoz after the Gift, and not befoze. , | 

pobam, Attozny-General, to the contrary : The letter of the @tatute is 
with ns, foz he comes in of the Gift of his Anceſtoz, who was indebted to 
the Queen: and although that the Gift was by way of uſe, yet the pzeſt- 
dents in the Common Pleas and other Conrts are, That he. may declare; 
Df the Feoffment of ſuch a one, although it was by way of uſe : and be 
ſaid, If A. be bound to enfeoff B. of ſuch Lands, i de maketh a Feoff, 
ment to the uſe of B. and his Yolrs, he hath well enough perfozmed the 
Condition: and if the Caſe ſhould not be within the &tatute, then ſhould 
that bzanch of the Statute be idle and to no purpoſe 7 Foz if the Anceſtoz 
be ſciſed, and becometh indebted to the Queen, and after makes a Convey- 
ance ut ſupra, the ſame is pzovided foz by the firſt bzanch of the &tatnte : 
Foz the Land is liable to the Recognizance oz Obligation made to the Ring, 
any that they (hall be as effecuall as a Statute Staple ; and reaſon re - 
quires, that the ſon, who comes in by meer gratuity of dis Ancefoz, ould 
be charged: And it was a common pzacice befoze the making of that @ta- 
tute, That the Kings Officers would convey their tands to their childzen, 
and then become the Kings Debtozs ; fozthe remedy of which miſchief; the 
Statute was made, and the Otatute of 27 Eliz. doth not reſpec the Þeir, 
becauſe he is Heir, but as a purchaſozonely, and that upon good conſidera⸗ 
tion: Coke, If any fraud can be found in our Cale, then withaut doubt 
we ſhould be within the @tatute, but being upon good conſideration, it is 
out of the Statute , noz was there any pur poſe in the father when he made 
the ſaid Conveyance, to become the Kings Debtoz, oz Officer to him, foz if 
there were, then he is within the Statute, alſo the:gift had been a meet gra- 
taity, &c. And afterwards, at another day, the Caſe was moved by Coke, 
and he ſaid, That here is not any gift, becauſe it was in conſiveration of 
Marriage, and then no gift,foz it is an old Pzoverb,What is freer then gift: 
Egerton, The father giveth to his ſon and heir, the ſame is within the Sta⸗ 
tute, and vet here is confideration, (ſcil.) of blood; Cole contrary, Where 
the father giveth to his younger ſon, oz to hts daughter, which is not bis 
heir; and of that opinion was Manwood, chief 15aron : And afterwarvs, 
(as Coke repozted) the ſon and his lands were diſcharged, 
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Mich, 26 Eliz. In the Kings Bench. Error. 
CXV. Amner and Luddingtons Caſe, 


1 was bzonght in the Kings Bench by Ammer againſt Luddington, 
Mich. 25 and 26 Eliz. Rot. 495. Che Caſe was, That one Weldon 
was ſetſed, and Leaſed unto Pierpoint foz ninety nine years, who deviſed 
the ſame by his Mill in this manner; I bequeath to my Wife the Leaſe 
of my Houſe daring her life, and after her death 1 will it go amongſt my 
Children un pierpeint dyed, his Wife entered, and was pol- 
ſeed virtute legationis predict. and took Yusband one Fulſharſt, again 
ene Beſwick recovered in an Acton of Debt 1401, upon which re- 
covery iCned fozth a Scire facias, and upon that a Vendicioni Exponat, upon 
which the Sheriff (old the ſaiv term ſo deviſed to one Reynolds: Fulſhurſt 
dyed, his Erecutoz bought Ern to reverſe the Judgment given againſt 
the Teftatoz at the uit of Beſwick ; the Wife did re-enter, and ſold the 
vyed ; Alice, an unpzeferred Daughter of Pierpoint, did enter, 

upon that matter found by ſpecial Wervic in the Common Pleas, the 
"of Alice was adjudged lawful : upon which Judgment Ezroz was 
20ught in the Kings Bench: and it was argned upon the wozds of the Deviſe, 
becauſe here the is not de viſed, but the Leaſe it ſelf, (ſcil.) all his 
intereſt in the deviſed: And it is not like unto the Caſe betwirt 
Welchden and Elkington, 20 Eliz. Plow. 519. 


the Caſe of 
Plow. 539. foz there the Leſſee deviſed, 


and that in this caſe the poibility ould riſe well 

Wife, to 22 — 5 ay 

poſſeſſton of the 

Execution afozeſaid; At now, the 

term be alſo avoyded ? fo now 
which he han loſt. And 


by the Judgment in the Writ of Error he ſhall be te ſtozed to ſo 
but the mean ad, (ſcit.) the ſalg of the Leaſe, ſhall ſtand, and ſhall 
not be defeated, e avoyded. As 7 H. 6. 42. A Statute @tapls is bayled in 
Ouſter le main, the Conuſee bzings Detinne againſt the Baylee, and hath 
, and recovers the Statute, and upon that hath Execution: The 

gs a Writ of Error, and reverſeth the Judgment given the 
vet the Execution chall tand, and Audita Querela duth not lie 
foz the Connſoz: And ſee 13 E. 3. t. Bar 253. Acconntant found in Ar⸗ 
rearages, 
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rearages, commited to the next Goal, eſcapes, and re berſeth the Andge- 
ment given againft him in accompt,by an Ex parte calis, pet the Acton in 
the eſcaps lieth; and the Court, as to that point, all agreed; but that point 
did not fall in Judgement ; foz by the (ale nothing ſhall paſſe, but the An- 
tereE in præſenti, which was in the wife of the Deviſoz ; but the poſſibility 
ts the childzen unpzeferred, was not touched thereby; And afterwarys, ths 
Audge ment was affirmed, 


Mich, 36 Eliz. In the Exchequer. 
CX VI. Edwards and Halinders Caſe, 


Ice Edwards bzonght an Adion upon the Caſe againſt Halinder, and Sec the Caſe 
declared, That whereas one Baniſter, had demiſed unto the Plaintic Reported in 
a Celler, to have from week to week, Quandiu ambabus partibas placuerit , Pn Re- 
And alſo whereas the ſaid Baniſter had Leaſed to the Defendant a Shop, dis Fort, bur vor 
rely over the ſaid Celler, there the Defendant had laid ſo great a burden wich che Ac. 
upon the flooz of the ſatd Shop, that thereby the ſaid flooz fell down, and bzake gumeacs, 
certain veſſels of the Plaintiffs fall of Wine, by reaſon whereof the 
Plaintiff loſt his Wine, to the value of, &c. to his damages, &c. The De« 
fendant ſaid, That befoze the charging of the floog, ut ſupra, The ſaid flooz 
had ſuſtained greater weight; and farther, that the ſaid Banifter let unto him 
the ſat» hop, foz to lay there the weight of 30 Tun, and he had laid there 
but the weight of 12 Tun; and alſo that the walls of the ſaid Celler wers 
fo weak, that the flooz of the ſaid hop fell by reaſon thereof; Upon which, 
here was a Demurrer in Law. It was argned byGodfrey fog the Plaintiff ; 
Where injury oz wzong is done unto any, the Law gtves remedy to the 
party grieved ; and although that the @hop was let unto him to lay wares 
there, which he hath done, and that it was not his intent to ſarcharge the 
ſaiy Warehonſe, althongh the event be contrary, yet foz as much as by the 
laying of wares there, a wzong and damage follows to the Plaintiff, the De- 
fendant hall be puniſhed ; foz the rule is, Sie utere tuo, ut alienum non lædas: 
It J have a houſe, and another buildeth ſo high aver me, that rain water 
deſcends and falls from his houſe upon my houſe; an adion upon the Caſs 
lieth, Dee F. N. B. 184. Do if by his building he Cops my light, as it was 
lately adj adged in the Kings Bench, in the Caſe betwixt Bland and Moſeley : 
Dee 6 E.4. 7. & 8. Damages recovered fo a wzong done againſt the will 
of the party: and ſee other caſes upon this Learning, 13 H. 4. t. Adion 
upon the Caſe: 48. The Plaintiff yay ſold certain truſſes of Yay to the 
Defendant, within ſuch a Meadow, to be carried away from the ſain 
Meadow within a certain time; but the Defendant let the Yay lie thers 
without carrying the ſame away,ſo it putrified the(Geadow, by reaſon where- 
of the Plaintiff loſt the pzoffit of his Peadot fog a great time; and there- 
upon bzonght an Action of the Caſe againſt the Defendant, and the Action 
was adjndged maintainable: See 22 E. 4.8. where the owners of the 
Plough in turning of the Plough, accozding to the cuſtom in the common 
fields upon the land of another; one of the Plough cattel, againft the will 
of the dziver, takes a mouthfull of graſſe, the ſame is juftiftable, but if the 
dꝛiver of the cattel ſuffereth the ſame to continue, an Acton will lie againſt 
him: So 22 E. 4. 49 Where J am bound to encloſe my land againft ans 
other, and in default of encloſure, the cattel of the other eſcaped into my 
land and cloſe, I ſhall not puniſh him, but if he after notice, doth ſuffer 
them to continue there, he ſhall be puniſhed; although it be thzongh my ve- 
fault: Alſo it is alledged in dur Declaration, That the Defendant in⸗ 
tending to bart and ſpoil the Plaintiffs Wines, did lay ſuch a weight, = 
nd 
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And the Defendant anſwers thereunto. That the flooz fell in defanlt of re- 
pairing of the walls of the Celler, oz fo2 the rotnouſnefe of them, where he 
ought to have pleaded further, Abſque hoc, that the hop was ſurcharged 
with the intent to hurt the Plaintiffs Wines; In an Aoton upon the Caſe, 
upon a Trover, The Defendant pleads, that the goods whereof, &c, were 
pawned unto him foz the ſecurity of certain money not vet paid, The ſams 
is no plea, without ſaying farther, Abſque hoc, that he did convert, &c. Dee 
43 E. 3. 33- Jn an Action bzought againft a Smith, foz his negligence in 
curing of a Yozſe which he took upon him to cure; the Defendant was dztven 
to traverſe, Abſque hoc, that the Yozſe periſhed in defanlt ef his care: 
Dalton contrary, Where in doing of a lawfull Ac, by a miſhap a damage 
cometh to another, againf the will of the doer, no puniſhment ſhall follow: 
See the Caſe cited by the other ſive in 6 E. 4. 7. & 8. If he might have 
done moze then he had done to have pzevented the miſchtef, he hould be pu⸗ 
niſhed; but if he could not have done moze then he hath done, oz otherwiſe 
then he hath done to pꝛe vent it, he is diſpuniſhable, and he may, Ulti jure ſuo, 
although it be to the pzeſudice of another : See 12 H. 8. 2. & 3. Har- 
courts Caſe; If J cannot otherwiſe let the water out of. my land, J may 
juſt ifie the letting of it in your land which is adjoyning, although that pour 
land be dꝛowned thereby: @ometimes ignozance of the party ſhall excuſe 
the offence: As it my Dog wozry your ſheep, if JI do not know of ſuch iii 
quality in him, J ſhall. not be puniſhed foz the ſame. And it doth not ap- 
pear that the Defendant had notice of the ruinouſneſſe of the walls, although 
now it appeareth they were ruinous, and foz that cauſe the flooz fell; 
ſo the Defendant ſaidi That the walls wers ruinous, in occultis, & abſcon- 
ditis partibus ipſorum; And here needs not any Traverſe : Foz it is con⸗ 
feſſed, That the fiooz Shop was ſurcharged, [but the ſame is avoided 
and excuſed, becauſe that the walls were ruinons, in occultis & abſconditis 
ipſorum partibus; And foz as much as our Land-lozd (who is alſo the Land⸗ 
lozd- of the Plaintiff, hath let to us the Shop, to lay there the weight of 
30 Tun, ſo as the Pefeavdant bath good right, as to ſuch weight againſt the 
Leſſoz of the Plaintiff, and all others, claiming under him. And here the 
Plaiatiff bath declared of a Leaſe from week to week, Quamdiu ambabus 
partibus placueric, and hath not averred the continuance of his Leaſe, &c. 
Godfrey, A Leaſe ts made from year to year, ut ſupra, &c, The Leſfſoz 
bzings Debt foz the ſecond year, he need not to aver the continuance of the 
Leaſe; foz when the ſecond year doth begin, the Leſſoz cannot put him out 
that pear ; But we, upon the matter, have averred the continuance, foz we 
ha ve ſaid, Er fic poſſeſſionatus exiſtens, &c. Manwood, The Declaration 
is, That the Defendant, Nequiter & malitioſe intendens, &c. tantum pon- 
de tis, was laid upon the floog, Ita quod vi ponderis dirupta fuit contabulatio: 
And the Plea of the Defendant is, Quod muri in partibus occultis & abſcon- 
ditis ruinoſi fuerunt, &c. & ideo corruerunt. o as the Plaintiff ſpeaks of the 
flogg, and the Defendant of the walls, and ſo the Defendant doth not anſwer 
the Plaintiff; foz the hop man ought not to go into the Celler, no2 the 
Celler-man into the walls. But Dalton faid, That the Plea was, Quod 
diruptio & fractio contabulationis fuit ex eo quod muri ruinoſi fuerunt in par- 
tibus occultis & abſconditis. At another dap, it was argued by Flemming 
loʒ the Plaintiff, A voluntary and unlawiull ac is laid to the charge of the 
Defendaat, who pleads ſpeciall matter to excuſe himſelf, but doth not an- 
ſwer the point of the Agton, but onely that the fall was ſudden, Er quia muri 
fuerant ruinoſi in partibus occultis, &c. whereas we have declared, that the 
weightwas the cauſe thereof : 3 H.6. Double Plea 3 1. In an Action upon the 
Cale ; foz negligent keeping of fire, the houſe of the Plaiatiff was burnt, ye 
ought to take a Traverſe, without that, that it was barnt by the ill keeping 
of the fire of the Defendant; And he aceds not to aver the continuance of 
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ruinsus, in occultis partibus; and doth not anſwer to the 


Edwards 4nd Halinders 
Caſe, | $ 


— 


the Tenancy at will: 38 H. 6.27. A Leſſee foz life aignes his © fate 
to B. eln R. ig dideiſed by D. and C. onſted, C. re- 
enters, and bzings Treſpaſſe, he mutf aver the lite of A, but not of B. nas 
the continuance of the will. Atkinſon contrary; J concetve there necds 
no Traverſe, foz the matter of- the Declaration is erpzefly confeſſed, and 
avoided, 5 H. 7. 12. 13. where one makes Title to common, oz Rent by 
pzeſcription, if the athar pleadeth unity of peſſeCian, he needs not traverſe; 
ſs where he claims B. foz big Willain, & c. B. ſaith, that he is a Baſtars, 
there needs no Eta ber ſe. Me have confeCed in pleading. Quod gravitate 
ponderis, the floqꝭ fell nan ; but we ſay farther, that the canſe was, becauſe 
the walls were rujnpus, & c. and here is matter in Law:; Whoought to re- 
pair them: The Leafe was wade aunts the Defendant, 29 Juli, and the flooz 
fell 30 Jalii, the day following and if by Law the Defendant anght to repair 
them? it was izmpoſfible foz bm fo do it, and that tha erenſe him: At one 
hath a Þhop, and ayother a Celler under it, and the minatur ruicam, 
there is a Writ in the Regiſter, De reparatione facienda. 15 3, & c And it 
lteth ag ainſt him who onght to repair by pzefcription, n by the Law. Any 


not bound to ſuch reparation, (ſcil.) foz great timber, which was 
the time ofthe Leafe. But if after the Leaſe it ten 
the Plaintim hath re, 


covering, it is otherwiſe, ſee x2 H. 8. 1. And 
medy againd his Leſſoz, foz he is bound fo the reparations by 
not-the LeCce z And as he may have the (aid Writ, De reparatione 
befoze:the miſchief, ſo he may now have after the miſchief ; 

na Lam binds the Pefenvant to ropair; Nog is thers any 


8. 
(ſcil.) Abſque hoc, that he did ſurcharge it: Clark, Baron, It is a ge- 


nerall Rule, That every matertall thing alledged in the pleading, ought 
to be traverſed”, tonfefſed and avoided, which the Defendant hath not 
done here, but he wonldercule | well th 

anſwer nothing to that with 

Judgement was given in the Court of Exchequer fo; the. Plaintiff. 
Wherenpon, 122 

Exchequer Chamber, where the Caſe was argued: again; But there, 
Judgement given in the Court af Rache quer tms armed. te Mis Caſu 


default of another, and 
ged; And afterwards 


mel is 


he hi 
, the Defendant bzabght a Wric of -Sreoz in- 


repozted thork, in Popbams Kopozto ately publihed. vo rag F. 
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Webb and Mainards 
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Trin. 31 Hiz. In the Common Pleas. 
CXVII. - Linacre aud Rhodes Caſe. 


Teras was That Linacre was bound in a Statute; and his body 
taken in Execution, and the Sheriff voluntarily ſet him at large, and 
afterwards — — — — —— — 

£ bz6nght an Audita Querela, moved elverton, 4 
Jeant, That by that voluntary diſcharge of him by the Sheriff, the whole 
Execution was viſcharged, taz the Execution is entire: dee 15 E 4.5. 


of and 
1 That tho 
of the body. 644 » 


g " Tris. 32 Elis. In the Common Pleas. 
„ Cxvnt. Webbe and Mainards e. 


244 308A. 5. 7 21 
N Ejectiane firmæ, The Caſe was, Walter Goldſmith, ſeiſed of certain | 
1 lands, made a Feat meut to the uſe of himſelf foz life,. and after to the 
uſe of Joha his elveſt ſon in Fee; Proviſo, Chat after his death, his ſaid | 
ſon ſhall pay unto his yormger ſop, William, 30 l. by 3 L. per ann; at the 
Feaft of ft. Michael untill the entire ſumme be paid, and if he fail of pay- 
ment, then to the uſe of the (aid William and his heirs ; Will. Goldſmith the 
Like 9 dieth, the money is not paid, but afterwards the ſaid younger ſon 
an Acquittance, and thereby acknowledgeth ithe 'Receit of the ſaid 
money; accozding to the Proviſo, John vieth ; Row, if the younger ſon may 
enter ? 


. 
OT © ® » 
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Willis aud Jermines 
Caſe, 1 


enter : And firft, if the younger ſon be concluded by that Acquittance, to 
ſay that the 301. was not paid ? And if he be not concluded, Then if becanſe 
that the wozds, are but wozds of limitation, the younger bgcther hath 
Title of Entry ? and then, if this Entry be bound by the deſcent from 
John to his Petr : oz if John by continuance of the poſſeſſion, after the 
bzeach of the Proviſo, be a Difleiſoz, 0z not? were Queſtions pꝛopounded 
to the Couri, which the Court took time to conſider of ; ret it was then ſaiv; 
That the uſe was ſetled in William, and the poſſeTion erccuted unto it, 
but not ſuch a poſſeſſion upon which an Alliſe oz Treſpaſſe lieth. 


— — 
— II ere te os 


Hill. 31 Eliz. In the Kings Bench. Rot. 647. 
CXIX. Willis and Jermines Caſe. 


1 Ejectione firmæ, It was found by ſpeciall Uerdicd, That the Dean 
and Chapter of Exeter Leaſed the Land, where, &c. to Jermine, render- 
ing Rent to be paid at their Chapter houſe at Exeter, and foz default of 
paiment, that ſuch Leaſe ſhall be void and ceaſe ; and that the ſaid Jermine 
conveyed his intereſt to the Defendant, and afterward the Rent was 
demanded at the Chapter-bouſe, but not paid; and afterwards, The Dean 
and Chapter, by the name of Dean and Chapter of St. Mary of Exeter, 
(where they are incozpozate by the name of Dean and Chapter of St. Mary 
in Exeter,) make an Jndenture of Leaſe foz fonrty years, in their Chapter» 
houſe to Willis, and thereunto put their ſeal in the Chapter. houſe, and 
made a Letter of Attozney to another to enter, and to make livery of the ſaid 
Deed, which was done accozdingly : At was moved by Harris, Serjeant, 
That this Leaſe made in manner, & c. is not good, foz the Cozpozation is miſ- 
named, i. of Exeter, fog in Exeter, but the Court diſallowed that Ercepti- 
on; fog there is not any matertall variance, and ſo it was ſald, it hath been 
ruled. And he ſaid, that foz another cauſe the Leaſe is not good; foz when 
the Dean and Chapter in their Chapter-houſe make this Indenture of Leaſe, 
and ſet their Chapter · ſeal to it, Jt was their Deed pzeſently, without other 
delivery: and then Jermine being in poſleſſlon at the time of the putting of 
the ſeal to it; they were out of poſſeſſion thereof, and ſo the new Leaſe 
void, becauſe they were not in poſſeſſion at the time of the making of it; 
fo: no delivery is neceſſary to the Deed of a Cozpozation; bat the date 
of the ſealing of it, makes it a perfect Deed, and then the delivery of 
the ſame by the Attozney is of no ee. Wiat to the contrary, This Leaſe 
is good : Foz Jermine was but Tenant at ſufferance at the time 
of this Leaſe; but if Jermine had been a Diſſeiſoz, then the delivery 
in the Chapter. bouſe was void, and then the ſecond delivery upon the 
land good. And Harris agrees, That if Jermine be but Tenant at ſuf- 
ferance, then the ſecond Leaſe made off the land was good enough. 
But it was agreed by the whole Court, That the Leaſe is good enough 
foz the manner, and there is not other fozm oz means foz a Co3poza- 
tion to make a Leaſe then this here: And it was moved; Chat the 
firſt Leaſe was not utterly ceaſed without entry, and then the new 
Leaſe being made befoze entry is void? But Wray was cleer cf a 
contrary opinion; and ſaid, That the Dean and Chapter might make 
ſuch a Leaſe befoze entry; But Gawdy , Juſtice, doubted of it, Vide 
28 H. 8. 6. Dyer and Com. 2. and 3. Ph. and Ma. 132. Browning and 
Beſtons Caſe. 

Harris, The Attozney hath not purſued his Authozity, foz his Warrant is 
to enter into the land in the name of the Cozpozatton, and claim it to thetic 
viſe; and then to deliver the Leaſe made, * land; but the Jurp have 

not 


4 
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Rimerſly — 


Caſe. 


net found ſuch matter, but dave found onely that he came by vertne-of the 
ſaid Letter of Attozney, and delivered the ſame upon the land, but do not 
finde that he entred, and claimed the ſame to the uſe of the ſald Dean and 
Chapter, But the Court held the ſame gaodenongh , fag in a ſpociall Uers 
dic, every particular circumſtance need not to be found, as in pleading it 
dught to be; and becanſe it is found, That the Attozney, by vertne of the 
ſaid Warrant of Attozney, hath delivered the Deen upon the Land, he hath 
purſaed his Warrant in all. Gawdy, Detivery of the Deed is as necef- 
ſary in caſe of a Cozpozation, as it is in the caſe of other perſons. 


Tris. 31 Eliz, Rot. 768. In the Kings Bench. 


CXX. Rymerſly and Coopers Caſe. 


] an Adion upon the Caſe, foz flanderous webs, the Plaiatiff declared, 
That where, by the cuſtome of the city of London, it hath been uſed, If 
the Papez, Recozver, oz any Alderman, being a Juftice of Peace there, 
might take the Depoſition of any perſon pꝛoduced befoze them, oz any of 
them to be depoſed in perpetuam rei memoriã ex parte alicujus per ſonæ, which 
De poſitions are there recozded, in perpetuam rei memoriam; and are good 
matter to be given in Evidence tu any Jury, there to infozm their conſci⸗ 
ences of the truth of the thing in Qaeſtion, and declared further, That he 
himſelf was pzoduced befoze one Bond, as a Witneſle to teſt ifie his knows 
ledge in quadam canſa ibid. ex parte Edw. Stapleton, befoze whom he de- 
poſed, c. The Defenvant ſpake theſe wozds in ſcandall of the Plaintiff ; 
Rymerſly was forſworn in the ſaid oath before, &c. The Defendant pleaded, 
That the Plaintiff made not any ſuch oath, and upon that the Plaintiff vid 
demur in Law. George Crook, pzayed Judgement fas the Plaintiff, foz the 
ſame is no plea ; foz the oath is but Conveyance; and therefoze not tra verſe⸗ 
able; fo2 the ground of the Action is the ſpeaking of the wards; and admit 
there were not any ſuch Dath taken by the Plaintiff, the offence of the De⸗ 
fendant was the greater, Nam peccavit in utroque, tam in juramento, quod 
nullum omnino fuit, quam in perjurio, quod fine juramento eſſe non potuit; 
los if one ſaith, A. Murdravit J. S. whereas there never was any ſuch J. S. 
pet the Action lieth foz the ſcandalous wozps : Alſo this Plea doth amount 
but to the generall iſſue, ee 4 E. 6. Adion, Sur le Caſe 113. 34 H. 6. 28. 
And as to the woꝛds, they are actionable ; foz(foz\wozn)amounts to perjured, 
being — upon an oath taken in a Court of Recozd, and ſo was it lately 
holden in the Caſe betwixt Brook and Doughtie : Godfrey, Contrary, The 
Declaration is not good, foz the cuſtom in London is not well laid, oz 
purſued; and therefoze, upon the matter, it is but an oath taken befoze 
a pzivate man; foz he hath declared, That in the City of London, it hath 
been uſed, & c. but doth not ſay, That the City of London is Antiqua Ci- 
vitas, as he ought, Wee the Caſe of the Prior of Lantony, 12 E. 4. 8. and 
22 H. 6. Preſcription, 47. If a man alledgeth a cuſtom within a Town, 
be onght firſt pꝛeſcribe, That the ſaid Mown is an ancient Town, 
Alſo it is not ſet fozth in the Declaration : That Bond, at the time of the 
Depoſition taken, was a Juſtice of Peace in London, and then the cuſtom 
is not well purſued. But afterward, the Recozd was looked upon, and al 
lowed to be good by the Court, and the Court conceived, That the Plea 

of the Defendant was good enough, as 13 E. 4. 8. In Debt againſt an 

Abbot, the Plaintiff counted upon a bozrowing by the pzepecefſoz, &c. 
the Defendant pleaded, That he did not bozrow, and it was holven a 
gcod Plea, and pet the Platntiff in \ſach Caſe might plead the * 

ue, 
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Alexander and 2E and Wor- 
Dyers Caſe. leys Caſe. 8 
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lune: Dee 26 H. 8. and 34 H. 6. Br. Action Sur le Caſe, 103 3 Ma. Dyer. 
rat. The 1 Mounteagles Cale, 3 4 H. 6. 43. by Moile, In Crepalte, 
Quare ſervientem ſuum verberavit, &c. At is a good Plea, to ſay, That he 
was not the ſervant of the Platatiff;, and if in the pzincipall, the Defens 
dant plead, Not guilty, de ſhould thereby conteſfe, that the Plaintiff was 
fwozn. Wray, chief Juffice, The Plea of the Defendant is good: And 
it was moved by Egerton, Dallicitoz generall, That the cuſtom to take 
Dath, as it is alledged, is not allowable, becauſe it is not a reaſonable 
cuſtom, that ſuch Depoſitions ſhould be taken, in perpetuam rei memoriam, 
If there be not a ſuit depending in the Cauſe ; and becauſe that ſuch cuſtom 
not alledgable, it is not reaſonable, and then the Plaintiff ought not to have 
Judgement; and ſuch alſo was the opinion of Wray and Gawdy, Juſtices, 
But foz the default in the Declaration, That it is not alledged, That 
Londoa is antiqua civitas, Judgement was given againft the Plainti#, 


Trin. 31 Eli. Rot. 901. In the Kings Bench, 


CXXI. Alexander and Dyers C2ſe. 
"HY ( 
i NH Debt foz Rent reſerved upon a Leaſe foz years, The Plaintiff decla⸗ 
red, That be Leaſed tothe Defendant 37 Sept. certain lands, to have and 


to hold from the Feaſt of dt. Michael next enſning, foz a pear, rendzing 101..- 


Rent; Virnite cujus, 29 Sept. the ſaid Leſſee entred, and enjoyes the ſaid 
land, fcom the Feaſt of St. Michael, all the ſaid year; and becauſe the Kent 
was behind, &c. And upon Nihil debet pleaded, it was found foz the Plaintiff, 
At was moved in Arreſt of Judgement, that upon the Plaintiffs own ſhew⸗ 
ing, here is no rent behind, and then no canſe of Adion; foz it appeareth in 


the Declaration, that the Leſſee entred 29 Sept. which is befoze the Term 


begins; - Foz the wazds of the Habendum are, From the Feaſt of ft. Mi- 
chael, therefoze the Feaſt of t. Michael is no part of the Term, and then 
was the Defendant a Diſſeiſoz, and the day after, the Term began, which 
cannat alter his Eſtate,but that he continueth a Difſeiſoz, and then he ts not 
in by fozce of the ſaid Leaſe, and ſo no Rent can be due: Williams, As the 
Declaration is here, the, lame is not any Difſeiſin;z tas the Plaintiff ſet 
fozth in his Declaration, That the Leſſee, the Defendant, hath occupied 
the land demiſed,the whole year,and ſo hath not admitted any diſſeiſin, it be- 
ing in his Election to make it a Difſſetſin oz not: Clench, Jaſtice, Be it a 
Tiſſeifin 02 not ; 02 be it that the Defenvant entreth oz not, he is to pay the 
Rent : Gawdy, The Leſlee is a DiCſeiſoz, and continueth a Dileiſoz, and 
pet Debt lieth againſt him foz the Rent, by reaſon of the pzivity of Contra: 
which ſex Ryſdens Cale 24 H. 8. Dyer, 3. And ſo in our Caſe, Quod fuit con. 
ceſſum per totam Curiam,and afterwards Judgment was foz the Plaintiff. 


Hil. 32 Eliz. In the Kings Pench. Rot. 551. Error. 
CXXII. Monings and Worleys Caſe. 


Debt upon an Obligation bzonght by Mary Worley, againſt Monings 
I in the Common Pleas. The Condition was, That if Mary Wotley the 
Plaintiff in the ſatd Action doth not depart ont of the ſervice of the Defen- 
dant without licenſe of the Defendant Monings; noz marry her ſelf, but 
with yis conſent, Then if the Defendant ſhall pay to the ſaid Mary within 
twenty eight days after demand by her made (of Monings) at his houſe at 
Walderſey, 100 l. That then, &c. And 5 Defendant in the ſaid Acton 

B b 2 pleated, 


5503 Monings 3 
Caſe. 


pteaded, That the tatd Mary the Platutitk, in the ſaid Action, 4 Mai. 30 Kliz. 
depatt ed out of his ſervico without licenſe, Tho Plaintiff, Mary, by Repli⸗ 
cation ſaid, That 6 Sepremb. the ſame year the departed ont of his ſer vicy 
with licenſe, and that 4 Octob. after, ſhe demandes the ſain 100 l. at Wal- 
derſey afozeſaid, and he refuſed to pay it, Abſque hoc, that he departed out of 
his ſervice 4 Maii, 30 Eliz. withoat litenſe, and the Writ bare date, 18 of 
October, next after the demand; And it was found foz the Plaintiff, any 
Judgement given foz ber in the Common Pleas; and now a Writ of Error 
is bzoutſht by Monings. Tanfield, The Judgment ought ts be reverſed; (oz 
alwayes the Replication in ſuch Cales, ought to contain ſafficient cauſe of 
action, and ſufficient bzeach of the Convitton, oz otherwiſe the Platnt ict ſhall 
not have Judgment, although that the iſſue be found foz him: as 7 E. 4.31. 
In Trefpaſſe foz taking of goods, of A. and B. A. pleads, Not guilty, B. 
juſtifies, the Plaintiff makes Title to the goods by a gift, B. traverleth the 
gift, and it is found foz him againſt the Plaintiff, A. is found guilty : Now, 
although A. be found guilty, yet the Plaintiff ſhall not have Judgement 
againſt him; foz it is found, that he hath not any Title to the goods. As 
in Debt upon a Bond againſt A. and B. A. pleads, Non eft factum; B. 
pleads the releaſe of the Plaintiff, and it is found the Deed of A. and 
that the Plaintiff hath releaſed to B. the Plaiatiff ſhall never have Judge- 
ment; foz upon the Aerdio, it appears, that he hath not cauſe of action : 
And here in the Replication, there is not a (nEictent bzeach ſhetved of the 
Condition; fcz althongh that Mary hath not departed from the ſer bete of the 
ſaid Defenvant, yet the ſame is not materiall ; but the Defendant had 
twenty eight days after the demand, to pay the 100 l. but the ſame ia not ſo 
here, foz the Plaintiff hath ted the Defendant, foz the demand is 
alledged to be 4 Octob. and the Writ bears date, 18 Octob. the ſame year, 
and ſo the Defendant had not his time allowed him. Gawdy, The ifſne is 
taken upon the departrire ont of dis ſervice, ſo as the demand is not now 
matertall, and there fdr the atievging of the ſame is ſurpinſage, and ſhall 
not hurt: And the Deferrvant hath p in Bar, the departure of the 
Platntick out of his ſervite, upon which he relieth, and the Demand ſet 
fozth in the Replication, is not to be regarded, as to p2zjnvico the Plaintiff ; 
As 3 Ma. Dyer, 115. Teller fog years, Covenants that he will nat cut any 
trees, Lhe Lefſo2 afſignes the bzeach of the Covenant in ſuccidendo, 
twenty Daks, The Leſfev pleads, that he vid not cut the tiventy frees, noz 
any of them; The Juty tound, that the Defendant had cut down ten trees, 
The Plaintiff upon that Judgement, ſhall have Jndgement, foz the reft is 
but ſurpluſage; and moze put in tune then on needs to be. Fenner, At 
is not any full Plea, to ſay, That the Plaintiff did not depart ont of the 
ſervice of the Defendant, 4 Mai, fo; if the departeth u any other time, the 
ſhall not recover, foz cauſe ſhe onght to have pleaded, That the cons 
tinued in his ſervice un ch a day, and then the departed with his li⸗ 
cenſe, and the inducement to the Traverſe ought to be ſufficient matter, 
otherwiſe it is not a full Plea, noz the Traverſe is not good. And if it be 
ſurpluſage, yet if it be not matter againf her ſelf, it makes the Plea 
naught, which ſee 1 H. 7. 298 6H. 7. 16. Gawdy conceived, that the 
Judgement was well given, foz the Dekendant was at his liberty to pleay 
the departure of the Plaintiff without his licenſe, az to ſtand upon the 
demand. And now, although he pleavs the departure, yet the demand is not 
confeſſed, And after warts the Judgement given in the Court of Common 
Pleas was affirmed, 
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27 EE. In the Kings Bench. 
CXXIII. Baſhpools Caſe. 


T* Cale was this, The Father ſeiſed of Lands, is bounden in an 
Obligation, and vediſeth his Lands to his Wife until his Son com⸗ 
eth to the age of twenty dus ears, the Remainder to the Son in Fee, and 
dyeth ; and no other Lans deſcend az come to the Don from his Father. 
It was mo ved by Godfrey, That the Heir in that caſe at his Election might 
wave the Deviſe, and takes by veſcent, oz é contra: Seeg E. 4. 18. by 
Needham. But Gawdy and Shure, Juſtices, were of Dpinton, That the 
Son ſhanlv be avjadged in by Deſcent : Clench contrary. 


Trin. 30 Eliz. In the Kings Bench. 


Cxxlv. Bennet and Short wrights Caſe, 


Ser 


TY . Caſe: was, The Defenvant. ſaed the Plaintif in the Spiritual 
Coutt foz Tythes in kinde, and wow the Plaintiff pzayed a Pzohtbi- 
tion, and ſaggefied,- What they had uſed in the (aiv Pariſh, time out of 
minds, xc: to takes tho tenth Wheat in ſatisfaction of Mythe of Cozn, &c. 
and that in thoſe years in which the Plaintiff dar ſuppoſed the ſubſtradton 
of his Tytdes, be had ſeverev the tenth Sheaf from the nine parts, and 
the Parſon would not take them away: and that he had offered that mat- 
ter by way of Plea in the Spiritual Court, but they there would not al- 
low of it: And the Court was clear of Opinion, That the ſuggeſtion was 
good; foz if the Pariſhioner ſetteth out his Tythes, and the Parſon will 
not take them, oz if they be deſtroyed by Cattel by his Lacheſs, he ſhall 
not have Tythes again: and therefoze if the Eccleftaffical Court will 
not allow that Plea, it is reaſon that the party have a Pzohibition , foz af- 
ter ſfbetance tranfic decima in Catalla : But it was fatd by the Court, 
That if the Pariſhioner doth ſet fozth his Tythes, and takes them again, 
be thay be ſued fu Tythes in the Spiritual Cofirt, and the ſetting fozth 
Gall nat excuſe him. 


Mic. 32 Þ/iz. In the Kings Bench. 
CXXV. Walter againſt Pery and Springe. 


Alter bzonght a Scire facias againſt Pery and Springe, Saretſes ſoz 


one Brook upen Bayl in an Aaion of Debt: The Defendants 
pleaded the -death of Brook befoze Judgment gien againſt him: And all 
the Juſtices (ercept Wray ) held, that the Plea was not good, foz it is a 
ſurmiſe again the Judgment; foz Javgment cannot be given againſt a 
bead man. Wray, The ſame is Error in fad, and of ſuch Ezroz the party 
may have advantage in this Court. Gawdy, The Durety cannot take ar- 
vantage of Etror, noz pleay it, foz he is a ſtranget to the Recozd. Wray. 
Ve may plead, that the Defendant is dead after the Judgment, quod fuit 
conceſſum ; but it was ruled, That the Defendants ſh2uld be ſwozn that 


their Plea was true. 


Mich. 
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Mich. 32 Eliz. In the Kings Bench. 
CXXVI. Alderſley and Duparries Caſe. 


N Debt upon an Obligation bearing date 4 Julii, 30 Eliz. The Defen- 
dant pleaded, that it was endozſed with condition to pay 501. befoze 
15 Octob. 31 Eliz. and pleaded, that he had payd it befoze the 15 of Octob. 
afozeſaid, ſcil. the niath of Jane, 30 Eliz. which is thzee weeks befoze the 
date of the Obligation, upon which the Action is bzanght : And they were 
at Ad ue, That the Defendant Non ſolvit befoze 15 Octob. xc. And the Jury 
have found, That the Defendant had not payd it befoze 15 Octob. and that 
matter was aſſigned foz @zroz ; foz that Plea is contrary and repugnant in 
it ſelf, to alledg the payment befoze the date of the Obligation: But it 
was moved, That here the day of payment is not material, and but mat- 
ter of ſarpluſage ; foz the Iſſue is, Whether the Wefendant payd the 
Mony befoze the 15 day of October? and the Jury have found the Negative, 
ſo as the day in the Scilicer is not material, and the alledging of that is 
matter of ſurpluſage: As 20 H. 6. 15. Treſpaſs Quare clauſum fregit & 
herbam conſumpſit, continuand. tranigreſſ. from ſnch a day uſque ad diem 
impetrationis brevis prædict. r Feb. 04 H. 6. whereas the date of 
the W2it fuit 12 Octob. 17H, 6. icit. the October befoze February: But 
it was not allowed; foz the dax of the Writ bzonght is certain enongh, and 
the miſtaking in the Scilicet is not to any purpole. Wray, |Payment befozs 
— day is not a good Plea, it he doth not ſhew the day and place. At was 
adjongned. N 


Trir. 31 Eliz. In B. R. 
CXXVII. Parker and Burton Caſe. 


L an Action upon the Caſe foz ſlander ous wozds, (ſcil.) That che Plain- 
tiff was perjured: the Defendant doth juſtifie, That whereas a uit 
was pzoſecuted in the Exchequer Chamber at Weſtminſter betwixt the De- 
fendant and another, and from thence a Commiſſion was awarded out of 
the ſaid Court to divers perſons, to examine certain Witneſſes at B. in 
Bark: and there, by vertue of the ſaid Commiſſion, the Plaintiff was de⸗ 
poſed, & falſe depoſuit, prætextu cujus, he ſpake the ſatd wozds. The 
Plaintiff replicando ſaith, De injuria ſua propria abſque tali cauſa: upon 
which Ine was jopncd, and tryed in Berk: and found foz the Plaintiff, 
And it was moved by Coke in Arreſt of Andgment, That the ſald Aſne 
ought not to be tryed in Berks onely, but by both Counties, Midd. any 
Berks ; fo all the matter of juſtification doth ariſe out of both Counties 
the @uit and the Commiſſion which was in Midd. and the Executiun of the 
Commiſſion and the Dath which were in Berks ; all which matters is but 
one Caſe: as 2H. 7. 3, and 4. Atkinſon, The Tryal is well foz the 
manner, foz the matter of the juſtification is the Perjury, and. the @uit 
and Commiſion are but induction and conveyance to the Action : Alſo, the 
Defendant hath not chewed, that the Exchequer Chamber is in the County 
of Midd. es he onght : As where a man pleads a thing done in any Court, 
except in the Common Pleas, he ought to ſhew in what County the ſato 
Court was at the time that ſnch thing was done, foz Communia Placita te- 
neantur in loco certo. Gawdy and Wray, When the Defendant doth jn- 
Tific by reaſon of the Perjury, and the Plaintif replies without _ 
came, 
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caufe, the ſame amounts to as much as if de had traverfed the Perjurp, 
which being ſappoſed to be comnaitted there, ſhall be tryed there. Coke, 
At was the Caſe of one Loveday, 25 Bliz. In an Aion upon the Caſe foz 
flanderons wozds, the Defendant did juſt ide, by reaſon of a Robbery come 
mitted by the Plaintiff in another County; and the Plaintiff pleaded De 
ſon tort dem. ſans tiel Cauſe: the ſame ſhall be tryed by both Counties: 
Dee 2 Hl. 7.3. Alſd it was theved, chat here it is not chewed in what 
County the Exchequer Chamber is: Admit that it be in Berks, pet it ought 
to be tryed by both Counties, and that was Chelderlies caſe : And although 
it be not ſhewed in what County the Exchequer Chamber is, the Plaintiff 
had Judgment tv recover, and the Tryal was held good enough. 


Hill. 31 Eliz, Th the Kings Bench. 
CXXVIII. Sir Tho. Bacons Cafe, 


Writ was awarded ont of the Court of Admiralty againſt @ir Tho- 
A mas Bacon and Sir Thomas Heydon, to ſhew cauſe, (whereas the 
Earl of Lincoln, late igt Admiral of England, had granted ts them by 
Letters Patents, to be Uice-Admirals in the Counties of Norfolk and Suf- 
folk,) why the ſaid Letters Patents onght not to be repealed apy adnulled ? 
and ſo the ſaid Writ was in the nature of a Scire facias. Andnow it was 
moved hy Coke, That although the Admiral had but an Eſtate tig life, vet 
the Patents did rontinne in fozce after his death: As the Jafftoes here in 
the Common Pleas, although they have their places but foz life, pet they 
may grant Ottites whtch thail be in tete after their deaths, &c. And be- 
catiſe this matter is determinable at the common Law, he pzayed a P2oht- 
dition; foz tn the Admiral Court they will jadg accozving to the Civil 
Law: And tze Court gave day unto the other five, to ſhew cauſe to the con⸗ 
trary, $3 otherwiſe a P2ohibition ſhonld be awarded, 


Mich. 31 Eliz. In the Kings Bench. 
CXXIX. Weſhbourn and Mordants Cſe. 


[ N an Action npon the Caſe, the Plaintiff declared, That where he was 
poſſeſſed of a parcel of Land called the Parlonage, lying avjeyning to a 
certain River, from the 29 of May, 29 Eliz. until the day of the bzinging 
of this Wzit, The Defenvant had the (aid twentieth day of May ftopt the 
ſaid River with certain Loads of Earth, and ſo it continned untti the fonr- 
teenth day of February, by which his land was dzowned,and ſo he had loft the 
p2ofit of it by that time. And it was moved in Arreft of Judgment, That 
upon the Declaration there voth not appear any canſe of Action, foz the 
Plaintiff hath made Title to the Land dzowned from the twentieth of May, 
fo as that day is ext luded, andthe Naſance is ſaid to be made the twentieth 
day, and ſo it appeareth the Nuſance was befoze the poſſeTton of the Plain⸗ 
tiff ; and if it were ſo, then cannat he complain of any wong dont befoze 
his time: To which it was anſwered, That although the fopping was 
made befozc his poſſefſion, yet the continnance of the ſame is after, and a 
new wzong, foz which an Action lieth: as 5 H.7. 4. It was pzeſented, 
That an Abbot had not cleanſed his Ditch, &c. by reaſon of which the 
Highway is ſtopt: The nccefſo; ſhall be put to anſwer to the ſaid In- 
diament, by reaſon of the continnance of it: And ſee, that continuation of 
a Nuſance is as it were a new Nuſance, 14 and 15 Elz. 320- And it may be 
that 


Truſto and Earn Andrews? Bigg awd Clarks 
Caſe. ; Caſe. Caſe, 


that the Plaintiff was not damniſled until long time after the twentieth 
day of May, (ſcil.) after the topping : And the wozds of the Writ hers 
are — and true: And afterwarys Judgment was given foz the 
Plaintiff, 


Paſc. 31 Eliz. In the Kings Bench. 
CXXX, Truſto and Ewers Caſe. 


F NH this Caſe it was agreed foz Law, That if a Controderſie be betwirt 

two foz the Title of a Leaſe foz years, and they ſubmit the matter to 
Arbitrement : and the Arbitratozs award, that one of them ſhall have the 
term: the ſame is a good Gift of the intereſt of the term: See 12 Al. 25. 
14 H. 4.19.24. But if the Award be, that the one ſhall permit the other to 
enjoy the term, the ſame is no Gift of the intereſt therein: Dee, as to the 
Arbitrement, 9 E. 4. 44- 


Faſc, 32 Eliz, In the Kings Bench. 


| Le; 24 CXXXI. Andrews Caſe. 


1 N the Caſe of Andrews of Grays Inn, it was holden by Gawdy and Fen- 

ner, Juſtices, That if a Leaſe foz years be made by Deed indented 
with theſe woꝛds, demiſi & ad firmam tradidi ; Chat upon that a Wric of Ca- 
venant lieth againf the Leſſoz,if he himſelf entereth upon the Lefſee ; but 
contrary if a ſtranger enter, i? it hath not tlauſe of Warranty : Foz by 
Fenner, when Covenant is bought upon that wozd Demifi, the Plaintiff 
Chall recover the term it ſelf; but not damages, and that cannot the Plain- 
tiff do when a ſtranger entereth; and that was holven foz clear Law: Dee 
9Eliz, Dyer 257. A covenant againſt the Petr in ſach caſe. 


Hill. 32 Eliz. Rot. 549. In the Kings Bench. 
CXXXII. Bigg and Clarks Caſe. 


17 an Action upon the Caſe in the Court of Hertford, the Plaintiff de⸗ 
clared, Yow that the Defendant hired a Yozſe of the Plaintiff to cars 
ry thꝛee Buſhels of Coals from Ware to his Yonſe in Hertford, and that the 
Defendant in conſideration thereof did pzomiſe the Plaintiff, quod ipſe in 
via ptædicta nollet onerare the ſaid Yozſe aliter, then with the ſaid thzee 
Buſhe ls of Coals : And the Plaintiff ſaid, That the Defenvant har load⸗ 
ed the ſaid Plaintiffs Yozſe with a greater weight then with the ſatd Coals, 
and ſo had hurt his Yozſe, upon which the Plaintiff recovered : And Error 
was bzought, and the Error aſſigned was this, That it is not ſpecially 
ſhewed, how the Defendant aliter loaded the ſaid Yozfe, with what thing: 
As 19 H. 6. In Debt againſt Erecutozs, they plead, That they have one- 
ly expended ſuch a ſum of the Goods of the Meſtatoz in Funeral erpences, 
abſque hoc, that they have adminiſtred aliter, vel alio modo; the Plain- 
tiff cannot by Reply ſay, that they have adminiſtred aliter, vel alio modo, 
without ſhewing how. Another Erros was aſſigned, becauſe it is not cer⸗ 
tainly ſhewed, how the Pozſe was hurt; but that Exception was not allowed, 
fo2 it is not the point of the Adion: but foz the firſt matter, the Judgment 
was re verſed. 1 
rin. 
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Trin. 32 Eiz. In the Kings Bench. 
CXXXIII. Toley and Windhams Caſe, 


1 N an Action upon the Caſe, the Plaintif declared, That whereas cer- 
tain Controverſies were betwirt the Plaintiff and Defendant foz the 
pꝛofits of certain Lands which the Father of the Defendant had taken in 
his life-time : and whereas he had bzonght a Writ of Subpcena ont of the 
Chancery againſt the Defendant fez the fatd pzofits taken by the Father 
of the Defendant in his life, intending to put in a Bill againft the De- 
fendant in the ſaid Court: The Defendant, in conſideration that the 
Pliintiff would tay his intended Suit, pꝛomiſed, That ik the Plaintiff 
can pzove, that the Father of the Defendant took the p3ofits, oz had the 
poſle\Tion of the ſatd Land under the Title of the Father of the Plaintiff, 
tha! he would pay to him fog all the ſaid pzofits ; Aad further declared, That 
he had pzoved, that his Father had taken the p2ofits under the Title of the 
Father of the Plaintitk. Coke fook Exception to the Declaration, be- 
cauſe it is not ſhewed, Bow and by what means, under the Title of the 
Father of the Plaintiff, he took the pacfits, as by Leaſe, foz that is tra- 
verſible. Gawdy, Juſtice, The Don hath not any cauſe cf Action oz Suit 
foz the pzofits taken in the time of the Father, and therefoze the Raying of 
Suit coacetved upon ſach matter is not any conſideration : But as to the 
other Erception, becauſe it is not ſhewed how, and by what Title he tock 
the p2ofits, it is well enough. As unto the other Exception, it was moved 
at another dap, that there was a Caſe betwixt Stone and Withypool; An 


Infant p2omiſeth to pay a ſimple Contraa, and thereupon there was a Suit cc 


in the Chancery, but it was holden that it was not maintainable, foz the 
pꝛomiſe was vopd, becauſe there was no conſideration. And it was agreed 
by ali the Juſtices, that this Action would not lie; foz the Plaintiff hath 
declared, That where certain Controverſies were betwirt the Father of 
the Defendant and him, (ſcil.) the Plaiatiff himſelf, foz the pzofits of cer- 
tain Lands, which the Father of the Defendant had taken in the time of 
the Father of the Plaintiff, gc. and he doth not ſhew, that he himſelf is 
Veir o Erecutoz of his Father, and therefoze the Chancery cannot give 
dim any remedy : and on the other ſide, if the Plaintiff had any remedy, 
the ſame ought to be againſt the Executozs of the Father of the Deken⸗ 
dant; and the Plaintiff hath not alledged, that the Defendant is Erecutoz 
to his Father, and thercfaze be hath not any colour of Suit again him, 
no2 therefoze is there any conſideration. Fenner, The Defendant by the 
Law is not chargeable, noz in conſcience upon this matter he thall be 
charged; kez by the ſame reaſon he ſhould be charged foz the ſimple Con- 
tract of his Father, and a pꝛomiſe to pay it will not binde him: And 
afterwards Judgment was given againft the Plaintiff, 


Tris, 32 Eiiz, In the Kings Bench, 
CXXXIV. Veal and Roberts Cſe. 


N an Ejectione Firmæ, the Plaintiff declared, Bow that John Veal 
leaſed t: him zo Eliz. foz twenty one years ten Acres of Laads called 
M. The Defendant pleaded, That beſoze the Demiſe and Tjeament, one 
John Roberts was ſeiſcd of the ſaid ten Acres called M. in Fee, and 14 E- 
liz. demiſed the ſame to one John __ foz life, and afterwards 25 —_ 
£ J in 
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John Roberts dyed, and the Ne ver ſion deſcended to the now Defendant ; 
Cox demiſed the Land to John Veal foz thirty years, who leaſed unto the 
Plaintiff, as in the Declaration, foz which he was poſſeſſed quouſque, & 
Cox dyed 30 Eliz. after whoſe death the Defendant entered and ejeced pro 
ut was lawfnl fo2 him to do, &c. The Plaintiff by Replication ſaith, 
That befoze John Roberts had any thing, one Wall of P. of Glocefter was 
ſeiled of the ſaid ten Acres inter alia, and 29 H. 8. demiſed to John Veal, 
Father of the Leſſoz of the Plaintiff, the ſaid Land inter alia, by the 
name of two Meſſuages and two Pard Lands in the County of Gloceſter, 
nuper in tenura J. S. and of two other Youſes and a Yard Land tunc in te- 
nura E. H. nec non de ten acres vocat. M. lying inter C. & J. tune in 
occupatione E. W. foz term of years yet during, Habendum dict. four 
Peſſuages, and thzee Yard Lands, in tenura J. S. & C. H. nec non the 
ſaid ten acres to the ſaid John Veal, a tempore mortis ſurſum redditionis 
foris factur. vel determinationis ſtatus vel terminor. prædict. J. H. & M. 
in eiſdem, fog fixty years; by fozce of which he was poſſeſſed of the intereſt 
of the term afozeſaid : and afterwards 14 Eliz. the Eſtate of the ſaid E. 
W. in the ſaid ten acres ended, foz which the ſaid John Veal entered, and 
25 Eliz. dyed inteſtate; and Adminiſtration was committed to J. S. LeCoz 
of the Plaintiff, by fozce of which he entered, and Leaſed to the Plaintiff, 
and ſo he was poſſeſſed until ejected : The Defendant did rejoyn, and ſaid, 
That long befoze John Roberts had any thing, V Villiam Roberts was ſeiſed 
in Fee; and enfeoffed the ſaid John Roberts befoze the Ejeament ſuppoſed, 
who demiſed unto John Cox, and ſo as in the Bar, abſque hoc, That 
the ſaid Abbot demiſed to the ſaid John Veal, modo & forma pro ut the 
Plaintiff replicando allegavit, the which matter be is ready to aver, & petit 
Judicium: The Platatift ſaid, That the Abbot demiſit ut ſupra, & hoc 
petit quod inquiratur per patriam: and it was found foz the Plaintiff, 
And it was objected by Snag, That this iſſue was not well taken, foz the 
Eſtate of John Veal was not to begin befoze all the Eſtates, being in eſſe 
at the time of the making of the Leaſe by the Abbot of Gloceſter, are ex- 
pired. Coventry contrary ; and that the Eſtates do begin ſeverally, and 
ſingulatim, as the Eſtates p2ecedent ſhall end, and ſhall not exped until 
the other Eſtates be determined; which ſee Juſtice Needhams Caſe, now 
repozted by Coke, 5 parc. 37 Eliz. and ſee there Pollards Caſe there cited. 
At another day it was objected by Snag, That the new Eſtate could not 
begin in any part until all the fozmer Eſtates bs determined; fog if this 
new Leaſe be made, reſerving Rent; and one part thereof is now come in 
polſeſton, then he ſhould pay foz that part all the Rent: But the Court 
was clear ef Opinion, That the Leaſe in the ten Acres did begin pzeſent- 
ly, without having regard to the other Eſtates in demand; foz the intent 
of the Leſſoz was, That no mean time ſhould be betwixt the expiration of 
the Leaſe foz ten years, and the begining of the new: As in the Caſe bes 
twirt Wroteſley and Adams, 1 Elz. Plo. 198. A Leaſe is made to begin 
after the expiration of a fozmer Leaſe fo2 years; the fi!ff Lefſee takes a 
new Leaſe of the Leſſo2, which was a Surrender of the fozmer Leaſe ; Af 
the Leaſe, (ſcil.) the ſecond Leaſe, ſhall now begin: was the queſtion : 
o2 ſhould expea until the firſt Leale Chonld end by expiratien, fo2 the fozmer 
Leaſe is ended, but not exytred, i. by efllugion of time: And it was 
holden, that the ſaid ſecond Leaſe ſhould begin p2eſently ; foz the intent of 
the Leſſoz was, that no mean time ſhould be betwirt the end and begining 
2 ſaid Eſtates. And afterwards Judgment was given foz the Plains 
if, 


Paſc, 


F 


Bows ad Vernons? FHuant and Sones 
Caſe. 2 Caſe. 8 


CXXXV. Paſc. 32 Eliz. In the Kings Bench. 


Ote, If a Reco2d be removed out of the Common Pleas into the 

Kings Bench by Writ of Error, andthe Plaintiff will not aCign his 
E2rozs, then a Scire facias ſhall ine fozth, quare executionem babere non 
deber : and upon ſummons, and two Nichels retozned, the Plaintif ſhall 
have Execution, yet the Plaintiff may aſſign his Ezrozs. And to ſuch a 
Superſedeas Exception was taken, becauſe the Writ was coram nobis apud 
Weftm. where it ſhould be, ubicunque fuerimus in Anglia: and foz that 
canſe a Superſedeas was granted. It was alſo holden, That although a 
Writ of Error doth not lie here, upon a Judgment given in London; pet 
upon a Judgment given at Newgate, which is upon Commiſſion in thetr 
Seſſions, Error lieth here. | 


Paſc. 32 Eliz. In the Kings Bench. 
CXXXVI. Bows and Vernons Caſe. 


Ebt upon an Obligation was bzonght by Bows againſt Vernon and 
Hennington, who pleaded the Statute of 23 H. 6. and ſhewed, that 
Vernon was in Execution, and that the Bond was made foz his deliverance 
againft the Statute : The Plaintiff replyed, and ſaid, That at the time 
of the making of the ſaid Bond, the ſaid Vernon fuit ſui juris, and at large, 
abſque hoc, that he was in pziſon tempore confectionis ſcripti prædict. mo- 
do & forma, &c, Egerton, Sollicitoz, moved, that the Traverſe was not 
good; fo2 if a man be in pziſon in Erecation, and makes a pzomiſe to make 
a Bond, fo2 which he is enlarged, and within an hour after he makes the 
Bond, the ſame is within the Statute: and therefoze this ine is not well 
joyned, but it onght to be abſque hoc, that it was made pro deliberati- 
one, & c. and of ſuch Opinion was Fenner and Gawdy, Juffices : See 
Dive and Manninghams Caſe, 4 E. 6. Plo. Com. 68, 69, acc. 


Hill, 29 Eliz. In the Common Pleas. 
CXXXVII. Hunt azd Sones Caſe. 


[ N an Action apon the Caſe, tye Plaintiff declared, That whereas he 
the ſaid Plaintiff was ſeiſed in his Demeſn as of Fee, of certain, and 
ſhews the certainty of them; the Defendant Sone, in conſideration that 
the ſaid Plaintiff permitteret the ſaid Sone, occupare terras prædictas ab 
eodem die, (ſcil.) 20 Julii, 27 Eliz. uſque ad ſecundum diem Novembris, 
quod eſſet in Anno Dom. 1589. ſuper ſe aſſumpſic, quod ipſe idem M. 
Sone ad feſtum omnium ſanctorum proxime ſequen. 10 l. 2s. 6d. ac abinde 
annuatim durante termino dicto 20 l. & 58. at feſta Annunciationis beatz 
Mariz, ac omnium SanRor. per æquales portiones ſolvend. eidem Hunt (the 
Plaintiff) bene & fideliter contentare vellet: Ac licet prædict. M. Hunt 
permiſit præfat. Done occupate terras prædict a dict. 20 die Julii, 27 Eliz. 
uique ad ſecundum diem Novemb. 28 Eliz, Licetque poſt ditum 20 diem 
Julii, 27 Eliz. & ante predict. diem 2 Novemb. Anno 28 Eliz. dictum feſtum 
omnium Sanctor. Anno 27 Eliz. ſupradict. ac feſtum Annunciationis beatæ 
Mariz Virginis, ac fe ſtum omnium Sanctor. 28 Eliz. præterierunt, prædict. ta- 
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men M. Sone dict. 10 l. 25. 6 d. ad prædict. feſtum omnium SanRor. proxi- 
me ſequent. poſt permiſſionem & aſſumptionem prædict. ac aliud 10 l. 28. 
56d. ad ſeſtum Annunciationis 28 Eltz. ac alia 10 J. 2s. 6 d. ad feſt. omnium 
Sanct. Anno 28 Eliz. ſupradict. nondum ſolvit, &c. The Defendant plead, 
ed, That the Plaintiff entered into parcel of the pꝛemilles ultimo Octob. 
28 Eliz. & eadem occupare eidem UW. Done non permiſit: upon which they 
were at Iſſue, and it was found foz the Platntiff : And now it was moved 
in ſtay of Judgment, That the Plaintiff had not cauſe of Acton befoze the 
whole term be expired, foz it is an entire Aſſumpſit, and cannot be by Acton 
' ſevered; and therefoze it was ſaid, That if JI pꝛomiſe to pay you 20 l. viz. 
at ſuch a Feaſt 51. and at ſuch a Feaſt other 5 l. &c. there befoze the laſt 
day of payment no Action lieth, foz the ſum of 20 |. is one and entire: but 
if J pꝛomiſe to another at Eaſter next 10 l. and at Midſummer as much,&c. 
here are ſeveral Aſſumpſics ; and upon default of payment of the firſt ſum 
ARio oritur, without reſpecting the laſt payment: But at the lat the Court 
was agreed, That Judgment, notwithſtanding the ſaid Trcaption, ſhculd 
be given foz the Plaintifk: and ſaid, That the Declaration was well 
enough, as well in reſpec of the Exception afozeſaid, as alſo that this wozd 
[licer] is effedual enough foz the ſetting down the per million. 


Trin. 30 Eliz, In the Kings Bench. 
CXXXVIII. Ropers Caſe. 


Po 
—_—_— was robbed by Smith, and within a week affer the Robbery he 
pzeferred an Indictment againſt him, and within a month after the 
Robbery he ſned an Appeal againſt Smith, and pzoſecuted the ſame until 
he was ont-lawed ; and thereupon Coke moved to have reſtitution of the 
Goods taken: And B. of the Crown Office ſaid, That the Freſh.ſuit was 
not enquired; foʒ upon an Appeal one ſhall not have Reſfitution without 
Freſh⸗ſuit. Coke, The Books are, That if the Defendant in an Appeal 
of Kobbery be attainted by Uerdic, the Freſh-ſnit Chall be enquired of: 
but here he was attainted by Dut-lawzy, and not by Uerdid, and ſo the 
Freſh⸗ſuit cannot be enquired : and here the Indictment within a week, 
and the Appeal within a month after the Robbery, is a Freſh-ſuit, Wray, 
Freſh⸗ſuit in our Law is to purſue the Felon from Town to Town, but 
the ſning of an Appeal is not any Frech ſuit: See 21 E. 4. 16. Reffitu- 
tion granted upon an Dut-lawzy in an Appeal of Kobbery without Freſh- 
ſuit enquired; 1 H. 4. 5. if he confeſs the Felony: See 2 R. 3. 13. 


Trin. 30 Elix. In the Common-Pleas. 
CXXXIX. Piggot and Ruſlcls Caſe, 


De, it was agreed per Curiam in this caſe, That if Tenant foz life 
being of fall age, and he in the Remainder within age levy a Fine, 

and afterwards the Anfant reverſeth the Fine as to him foz the Inhert- 
tance, he ſhall not enter foz fozfeiture, becanſe he joyned in the Fine, and 
fo aſſented to it. 
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Trin. 29 Elz. To the Kings Bench. 


CXL. Sir John Savages Caſe. 7 ; 
J *. LAMB. # 

N LTreſpaſſe, the Defendant juſfified, becauſe Sir John Savage wag . 

I ſeiſev of the Pannoz of D. within which Pannoz the cuſtom is, That — 

if any man taketh to wife, any cuſtomary Tenant of the (giv ÞPannoz, and G»- 2 

hath ine, and ſhall overlive his wife, he ſhall be Tenant by the Curteſie 27 

and pleaded further, Chat he took to wife on Anne, to whom, during the ſai 4. 

coverture, a cuſtomary Tenement of the ſaiv Þannoz did deſcend, and that 

be had ine by the ſaid Anne, and that the is dead, and ſo, &c. and it was 

adjudged, That the huſband by this cuſtom upon this matter, ſhould not be 

Tenant by the Curteſte ; foz Anne was not a cuſtomary Tenant of the ſaid 

Pann} at the time of the marriage. 


Trin. 29 Eliz, In the Kings Bench. 
CXLI. Stainsby and Hales Caſe, 


I Aa ſecond Deliverance by Stainsby againf Hales, Challenge wis taken 
foz the Hunden, and it was ſhewed and confeſſed, That the Bundzed of 
Feverſham tn Kent, was and is within the Lathe of Seray, and that there is 
not, noz ever had been any Court holden in the ſaid Yandzed of Feverſham, 
but that all the Anhabitants within the ſaid Yundzed have uſed to go to the 
Court of the Lathe of Seray : and it was holden by all the Juſtices, That in 
this caſe Challenge onght to be taken foz the Lathe, and not fo2 the Yundzed, 
foz;no Court had been holden in the Hundzed; Ste 2 H.4.6. 11 H 4.2. A 
Juroz was challenged foz the Yundzed, and the Triozs ſatd, bat the party 
challenged was not of the ſaid Yundzed, where, &c. bat they further ſat, 
that there were ſix Hundꝛeds, all which came to one Court; and the ſame was 
holden a good anſwer to the challenge, and the party challenged was ſwan. 


Trin. 27 Eliz. Rot. 1201. In the Kings Bench. 
CxLII. Sands and Hempſtons Caſe, 


[ N a Replevin, The Caſe was, That Henty, Carl of Weſtmerland, was 
ſeiſed of the Penn of Kenningron in Fee, and granted a Rent. charge 
to William Cordel, afterwards Paſter of the Rolls foz life, and afterwards 
made a Feoffinent thereof to Sir John Clifton, who granted a Copthold to 
Sands foz life, accozding to the cuſtom of the ſaty Mannoz, the ſame being 
en ancient Copibold; Sir John died ſeiled, the Rent is behinve, Sir 
Willam Cordel died, Hempſton as Bailiff of Cary, Executoz of Sir Wil- 
liam Cordel, diſtrained fo2 the arrearages upon the poſſeion of Sands, and 
it was cleerly holden by the whole Court, That the poſſeſſion of the ſaid 
Topiholder was not chargeable to difirefſe upon this matter, foz the Copi, 
holder is not in by him who ought iminediately to pay the Rent, but is 
alſo in by the cuſtom: Note by ſome, That the pcleſſion of a Copi- 
holder, ts not liable to the Erecutoz, by the Statute of 
that the Lozd of the Pannoz de within the degree limited by the ſato 


Statute. | 1 
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Trin. 29 Eliza. In the Common Pleas. 
CXLIII. Hoopers Cſe. 
HA of Salisbury, was bzought to the Bar, to wage his Law in an 


Action of Debt, and upon examination, the matter appeared to be, 
That the Deferwant was indebted to the Plaintiff upon a ſimple Contra, 


and upon communication betwirt them, it was agreed, that one J. 8. 
- ſhould become dounden to the Plaintiff in an Obligation foz the ſaid 


vebt, to be paid at a day certatn, which J. S became bound accozding- 
ly, -and Defendant was alſo bound to the ſaid J. S. in a counters 
bond fo2 to ſave dim harmlelſe. againſt the Plaintiff. And the Court 
was of cleer opinton, that upon this matter, the Defendant could not 
ſafely wage his Law; foz by this Obligation, made by a ranger to the 
Contract. the Contract upon which the Action is bzonght is not determined: 
And alſo here the Dbligation was made after the Contrad; But if J. S. 
had been bound, Ur ſupra, upon the Contra, it had been otherwiſe; and 
upon that reaſon, the Caſe of one Pudſey was adjudged. Where,upon the 
Contrac, a ſtranger to the Contract being pzeſent, made pzomiſe to enter 
into a Bond nnto the party, &c. foz the paiment of the maney, agreed upon 
the Contract, and afterwards became bounden accozdiugly ; in that Caſe,the 
Contract was determined, becauſe the Obligation was purſnant to tbe Con; 
tract; and in the pztncipall Caſe, the Court would not admit the Defendant 
to wage his Law, although he earacTly deſtred it. 


Trin. 29 Eliz. In the Common Pleas. 


CXLIV. Knevit and Taylors Caſe. 


Nevit enfo2med agaia& Taylor in the Common Pleas, upon the Sta- 

tute of Ufury, and the parties were at iſſue, and the matter depenvey 
four Leraw untried after ine was joyned; and now the Defendant pzayed, 
that foz his own erpedition, that he might have Niſi Prius with Proviſo, 
as the conrſe is in the Exchequer in ſuch caſe, to ſend Commiſſions into the 
Countrey where the Infozmation is 1: id foz the triall of the ine jopned in 
the ſaid Court, and that at the ſait of the Mefeavant. And it was much 
doubted, if the Court might grant ſach Niſi Prius, becauſe the Queen ts 
Quodammodo, à party to ide ſuit. And by Fleetwood, Her jeant, The 
common courſe is ſo; But where the Queen her ſelf is meerly party, no 
fuch Niſi Prius Mali be granted: and he ſaid, That the Infozmer might be 
Nonſuit, although that the A ueen be in ſuch manner party. Nelſon, Pzets 
gnothozy, ſaw, That he never ſaw ſuch a Pzeſident, See F. N. B. 241. 


Trin. 


29 Elig. In the Kings Bench. 
CXLV. Alford and Leas Caſe. 


24 
Au bzought Debt upon a Bond againſt Lea, and the Caſe was, That 
the parties Weve bound the ane to the other upon Condition, to and to 
the Award of R and C. who award, that the ſain Lea, befoze ſuch a Feaft, 
ſhall make a releale to Alford, but no place aigned where the reteaſe hall 
be delivered to the Plaintiff, Lea, befoze the ſaid Feaft, ſealed a releaſe at- 
cozding to the award, and delivered the ſame to one Pine, to the uſe of the 
Plaintiff, who delivers it to one Maſon, one of the ſervants of Alford, 


the 
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Caſe. 
the Plaintiff, who two 02 thꝛee days after, offers to Alford, hut he refuſed it. 
It was holden by Wray, That the award ypon this matter was well per⸗ 
kozmed, notwilſtanding the refuſall of Alford, Sce Tawes Caſe, 1 Eliz. 
Dyer 167. A. enſeals, Quoddam ſeriptum Obligat. and delivers the ſamg 
one C. foz to deliver it to the Dbligee, who delivered it accozdinglp, as the 
Deed of A. who refuſeth to receive it; and after gets the Obligation, and 
recovers upon it, 


Trin. 30 Eliz, In the Kings Bench. 


CXLVI. Marth ard Rains fords Caſe. IP tow eh. 


1 N an Action upon the Caſe; the Caſe was, That a communication was had 


betwixt the parties, That che Plaintiff ſhould marry the daughter of the 
Defendant, in conſideration of which, the Defendant pꝛomiſed the Plaintiff 
to give him 200 |. but they could not agree upon the days of paiment of it, 
after which, they ſtole away the Defendants daughter, and ſecretly married 
her, without the Defendants knowledge; pet afterwards the Defendant 
gave his conſent to it, and allowed of the ſaid marriage; and in conſidera- 
tion of the (aid marriage, pzomiſed to pay the Plaintiff 100 l. Egerton, 
Sollicitoz Generall foz the Defendant, That the Action upon this matter 
will not lie; fo2 here the conſideration is pzecedent to the pzomiſe, whereas the 
conſideration in ſuch caſes, ought to be future and ſubſequent ; and as the 


Caſe is here, the Plaintiff is ont of the courſe of conſideration of marriage; 


fo2 he hath ſtolen away and married his wife, without the knowledge oz 
conſent of her father: Dee ſuch Caſe, 10 Eliz. Dyer, 272. The ſervant af 
one A. is arreſted in London, and two triends of his Maſter bail him, and 
afterwards A. p2omiſeth to them, foz their friendſhip, to ſave them harms 
leſſe from damages and coſts, &c. Jt was holden that the Action doth not lie, 
fo2 here is not any conſideration, foz the bailment was of their own heads, 
and it is executed befoze the pzomtſe ; But if the Maſter befoze the enlarges 
ment of his ſervant had requeſted the Plaintiff fog to bail his ſervant, and 
be had ſo done, the Action would have lien. Wray, Juſtice, Although the 
conſi deration be pzecedent, pet if it were made at the inſtance of the other 
party, the Aion would have lien. But here, the natucall affection of the 
father to his daughter, is ſufficient matter of conſideration. If one cometh 
toa Scrjeant at Law to have his counſell, and the Serjeant dofh 
him, and afferwards the Tlient in conſideration of ſuch counſell, pzomileth 
1 zol. an Adlon lieth foz it, And ſo Popham ſaid, It had been 
adjudged in the Exchequer : And it is a common Action in this Conrt, in 
conTroeration, Quod querens deliberaſſet, to the Defendant, &c. Me pꝛo⸗ 
miſeth to pay him ſo much; and as it was late adjudged betwirt Style and 


Smith: Ifa Dbyfician, who is my friend, hearing that is ſick, — , 


Marſh awd Rainsfords? 5Williams and Linfords e 


to bim in my abſence, and Helps and recovers him, and I being infozmed > 


ercor, pzomiſe him in conſideration, &c. ut ſupra; to give to him 20! 


an Agion will lite foz the money; and afterwards in the pꝛincipall Tale; 
Judgemeat was given foz the Plaintiff, 


Trin. 30 Flix. In the Kings Bench. 
CXLVII. Williams and Lintords Caſe. 
\ } Tram bꝛonght an Acton upon the Caſe againſt Linford, fe2 lays 
dereus wozds, fpoken of the Plaintiffs land, viz. Williams is worth 


nothing, and do you think that the Mannor of D. is his? It is but a compact 
betw. en 


— 
— 

a. ”- 
— rr 


Barefoot and Luters) 5 Brown and Ordinacres 
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between his brother Thomas and him; And further declared, That at the 
time of [peaking of theſe wozvs,: he was in ſpeech with one J. S. to give 
to the ſaid JI. S. the ſaid Mannes of D. foz his Pannog of K. and that by 
reaſon of the ſaid flanderons'wo2ds, the ſatv J. S. durſt not pꝛoceed in the 
ſaid intended exchange. It was objected, Chat upon this matter, an Action 
upon the Caſe doth not lie; Foz the ſcandalous wozds were not ſpoken to him 
who was to be the Purchaſoz of the ſaid Wannoz, but to a tranger- Foz in 
the Caſe betwixt Smith and Johnſon, Johnſon was in ſpeech with another 
to ſell his laads to him; and Smith ſain to him who was to purchaſe them, 
Will you buy Johnſons land? Why, it is troubled with more charges and in- 
cum es then it is worth. Wray, Juſtice, There is no difference, whe- 
ther wozds be ſpoken to the party, 02 unto a ranger, foz in both caſes the 
Title of the Plaintiff is landered, ſo as he cannot make ſale of his lands: 
Judgement was given foz the Plaintiff, 


Tris 30 Eliz. In the Kings Bench. 
CxLVII. Barefoot and Luters Caſe. 


e Caſe was, A. B. and C. Joint-tenants in Fee, C. granted his 
part onto D. and afterwards A. B. and D. Leaſed foz years, rendzing 
Rent, and afterwards A. died, and they bzought an Adion of Debt tog ths 
Rent reſerved, and declared generally, and upon the Evidence, the ſpect- 
all matter appeared, that two parts of the Rent did belong to B. and but 
thethtrd part to D. And the opinion of the Court was; That the Declara- 
tion ought to have been ſpeciall upon the whole matter; Foz Prima facie, it 
was concei ved that each of the Plaintiffs onght to have had the mopetie of 
the Rent, and that is a ſappoſall of the Declaration: But now upon the 
Evidence, it appeareth to the contrary : So as the Defendant, Rein doit, 
in that fozm ; Another matter was, The Plaintiff declared of Rent of a 
whole year, ended at the Feaſt of St. Michael laſt paſt, whereas the Rent 
was not due at Michaelmas, as the Plaintiff had declared, but the thictieth 
day affer. t 


Trin. 32 Eliz. In the Kings Bench. 
CXLIX. Brown and Ordinacres Caſe. 


Enry Brown, and Joice his wife, Erecuto28 of Thomas Brown, bzonght 

an Aoton apon the Caſe againſt Van Ordinacre, Alien, and declared, 
That where A. and B. were indebted to the Meſtatoz, The Defendant, in 
conſideration that the Teſtatoz reſpeRnaret the ſaid A. and B. pro ſolu- 
tione debiti prædict. per ſpacium unius ſeptimanæ tunc proxima ſequen. to pap 
the Debt to the ſaid Plaintiffs, modo ſequent. viz. one mopetie within one 
week after, and the other mopetie at the end of the ſaid week; and further 
declared, That the Teſtatoz did fozbear by the ſpace of a week; and after 
Imperlan's, Joice was ſummoned, and ſevered. The Defendant pleaded, 
That he div not pzomiſe, modo & forma pro ut prædict. Brown allegavit, 
and that was alledged by \both Executozs. And by a Jury, De medietate 
Linguz, it was found kfoz the Plaintiff. It was objeded by Coke, That 
here is not any iſſue, pro ut Brown querens allegavit, where in truth, it was 
alledged by both the Erecutozs, befoze ſeverance, and not by Brown onely. 
Allo here is not any ſufficient conſideration alledged; foz the Plaintiff 
bath declared, That be hath fozbozn by a week, without ſaying, next following, 
as 
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as the conſideration is laid in the Declaration; But th it was not allowed, 
Foz ſo it chall be intended. It was alſo objected, That the Declaration is 
contrary to it ſelf, foz it hewed, That in conſideration that the Teſtatoz 
chould fozbear foz a week, he pꝛomiſed to pay him within a week; but that 
erteption was not allowed: Foz the week, in the Aſſumpſic, (hall be con, 
ftrued, the week after the week in the conſideration, Another erception 
was againtt the triall; foz the Defenvant being an Alten, The Venire 
facias was to ſummon twelve perſons, Quorum quilibet, eorum habeat 4 1. 
in lands of annuall Rent, and that cannot ve; foz Aliens cannot have lands, 
not being made Denizens: By the Common Law, befoze the Statute of 
27 E. 3. An alien by the Gzantof the King, might have an Action depend⸗ 
ing betwirt him and a Denizen, per medietatem Lingux, which ſee 22 E.3. 
14. and afterwardsgo make the ſame a generall Law, the Statate of 27 
E. z. was made; but the [ime doth not extend to caſes where the King was 
party, which defect was ſupplied by the Statute of 28 E 3. cap. 13. Aſter⸗ 
wards came the Stat. of 2 H.5. by which it is enaced, That where the debt 
v2 damages amount to 10 marks every Juroz retozned foz the triall, chould 
be able to expend lands of the valne of 40 s: which was miſchievous as to 
aliens; and foz the remedy of that, The Statute of 8 H. 6. cap. ule. was 
made, which took away the effect thereof, as unto aliens; Then came the 
Statute of 27 Eliz. which enacted, That every Jaroz,&c. Qonld expend 41. 
lands, but that is where 40 s. was required only, and doth not extend to our 
Caſe, and therefoze the Venire facias in our Caſe, was not well awarded, 
To which it was ſaid by the Clarks, That after the Stat. of 27 Eliz. It had 
always ſo been, ts -make the Venire facias generally actozding to the Sta⸗ 
tute ; but that is not a thing matertall, and the Sheriff needs not regard 
that: Wherefoze it was holden ; That the'Venire facias in the pzincipall 
Caſe was well awarded, a, 


Paſc. 32 EE. In the Kings Bench. 
CL. Mingey and Earls Caſe. 


Debt upon an Dbligation, The Defendant pleaded, That the Ob⸗ 

ligation was with condition, That whereas the Defendant had ſold to 
the Plaintiff certain wood, growing upon certain lands, called S. in the 
County of Suſſex. If the Plaintiff might quietly take and enjoy the ſaid 
woods; and if the ground wherenpon it groweth be four miles from the 
Town of Rye, that then, &c. And foz Plea he ſaid, That the Plaintiff 
bad quietly taken and enjoyed the ſain wood, and that the ſaid land, by the 
next high and uſuall way foz carriages, is 4000 paces from the. Town of 
Rye, retkoning to every pace five foot upon which the Plaintiff did demurre 
in Law. Gawdy, Juſtice, Foz the computation of a mile, in common un- 
derſtanding, it is 1coo paces, and if it (hall be counted by the common way, 
is the doubt; but the meaning of the parties was, That the Plaintiff by 
felling of that wood, ſhould not encur the danger of the Statute of 23 Eliz. 
cap. 4. And the Statute doth not reſpect the way of carriage, but that al- 
together, and to all intents, it be the diſtance of four miles betwixt the place 
where, &c. and the ſaid Town of Rye; and here it is not materiall which 
ts the common and uſuall way to Rye foz carriages; but the neerveſſe of 
the place where, c. Quomodocunque , is the matter ; and therefoze the 
Defendant ought to have pleaded, That the place where, &c. is every way 
diſtant, four miles from Rye; and as to that, that he hath anſwered four 


not 


miles, with 4000 paces, the ſame is well 1 foz althongh he doth , 
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not anſwer the vifect wozds; vet if be doth anſwer in effect, it is well 
enough ; foz 1000 paces, and a mile, are all one in ſubſtance: Wray, The 
diſtance ſhall be accounted the neereſt way, not as a Wird may flte. 


Tris. 31 Eliz. In the Kings Bench. 
CLII. Wellock and Hammons Cz/e. 


1 Caſe is re pazted by Sir Edw. Coke, in his 3 Reports : Dee the 
L pzincipall Caſs there. Mere is a Limitation, and not a Condition; fog 
if it Qhonld be a Condition, it ſhould deſcend to the Veir at the Comon Law, 
which is the De viſee, and ſo ſhall. be extinct in his perſon, and then the re- 
ſtraint is of no cect, faz there ſhall be then no meang to compell the Peir 
who hath the land, to pay the Legacies, no; have the Leyatozies any remedy 
to compell the ſon to pay the Legacies, which ſhall not have effect, if it be 
not taken by way of Limitation : and to {hat intent, Scholaſticas Caſe was 
cited, 15 Eliz. Dyer, 317. And this wozd, paying, in a De viſee, Mall ne⸗ 
ver be conſtrued to be a Condition. And it was holden by the Jufices, 
That where a man de viſech lands to his younger ſon, paying ſuch a ſumme 
unto ſuch, the Deviſee hath a Fee-ſimple ; and if he do not pay the moneys 
accozningly, his Eſtate ſhall determine, by the ſame Limitation, and ſhall 
ga to the heir without any other limitation, and the quantity of the moneys, 
be it gre it oz mail, is not mater tall: And. they were of opinion alſo, that 
here the moneys were not payable; but upon requeſt; Coke, If a man be 
bound to perfozm Covenants,and ane Covenant is to pay.Legacies, there be 
needs not pay them without a demand, But where one is erpzefly bounden 
to pay ſuch a Legacie, there be muſt pay it at his perill. And be ſaid, That 
the Caſe, 28 H. 8. Dyer 33 is not Law; foz there it is holven by Firz- 
herbart and Baldwin, That where land was deviſed unto the Prior, and Co- 
vent of &. Barthol. Ita quod reddant annuatim Decano & Capitulo SanRi 
Pauli. 51, and they fail of patmentof it, that their Eſtate ſhall ceaſe, and 
the Dean and Chapter, &c, ſhall have, &c. ſach conditions votd. And that 
up one Fee-fimple, another Ko le cannot be limited; Foz by Coke, 
Common experience is ctherwife, That upon a Fee-ſimple deter minable, 
another Fee-ſimple may be limited; which Gawdy, Juſtice granted: And 
as to the pzincipall Caſe, Judgement was given, with the limitatton. 


Paſc. 28 Elix. Rot. 485. In the Kings Bench. 


CLIII. Parker and Harrolds Caſe. 


1 N Debt upon an Dbligatian, The Condition was, That whereas the 
Plaiatiff and Defendant be now joyntly ſeiſed of the Dffice of the Ke⸗ 
giſter of the Court of Admiralty, At the Defendant Gall permit the 
Plaintiff to uſe the laid Ockice, and take the p2ofits of it wholly to his own 
nſe during his life, without let oz interruption done by hum, that then, &c. 
The Defendant pleaded, That the cuſtom of the Realm of England ts, That 
the Lozd Admiral te the time being, might grant the ſaid Dice, and that 
ſuch grant ſhould be good but fo the life of the Gzantoz ; and ſhewed further, 
That the Lozd Clinton, Loay Admiral, granted the ſaid DfEice unto the 
Plaintiff and the Defendant, and dyed; and that the Lazy Howard was 
appointed Lozd Admiral, and that he 27 Elia. granted the ſaid Dffice to one 
Wade, who ouſted and interrupted him, befoze which time, the Defendant 
did ſuffec the Plaintif to enjoy theſaid Dffice, and to take the p3ofits of it, 
upon which the Plaintiff did demur in Law. Coke arguey foz the 3 
That 


Terre eee r 


xt 


Che Plea of the Defendant is not good; foz he hath not entitled the Lozd 
Admiral to grant the Dffice; foz be hath ſatd, That the cuſtom of the 
Realm of England is, and that cannot be good, foz it cannot be tried; fog a 
Uiſne cannot be from the Realm of England: Alſo if it lie thzongh ati 
the Realm, then the lame is Common Law, and not cuſfome, which ſee, Br. 
Cuſtom 39 and ſ8e 4 & 5 Ph. & Ma. 152, 153. an expꝛeſſe Caſe of the ſame 
Otkice, and there he pzeſcribed, Per conſuerudinem in Curia, &c. and alſg 
that ſuch grant is good but during the life of the Admiral who granteth it: 
Alſo he doth not anſwer to any time after the grant of the Admiral Howard; 
foz if we were lawfuly pat out by Wade, yet the Defendant againſt his 
Bond, ſhall not put us out, oz interrupt us: As 5 E. 4. 115. In a Quare 
Impedic againſt an Abbot, and the Incumbent, who make default upon the 
diſtreſſe, upon which a Writ was awarded to the Biſhop foz the Plaintiff, 
upon which the Biſhop retozned, That the Incumbent had reftgned,of which 
he hath given notice to the Prior, and lapſe incurred; and the Biſhop col- 
lates the fozmer Incumbent, and then this Wric came to him; Now, al- 
though the Incumbent be in by Title, yet be is bound by the Judgment : 
So here, although the Defendant hath another Title, and the fozmer Title 
of the Plaintiff be determined, yet againſt his own Bond and Deed, he 
ſhall not put out the Plaintiff, c. And the Court was cleer of opinion, 
Chat Judgment ſhould be given foz the Plaintiff; but afterwards the Cauſe 
was compounded by Dzver of the Lozd Chancellor. 


Trin. 31 Eliz,, In the Kings Bench. 
CLIII. Bedels Caſe; 


1 Caſe was, That A. Leaſed to B. certain Lands foz 40 l. per ann. 
and a ſtranger covenanted with A. that B. Chonld pay unto him the 
401. foz the Farm and occupation of the ſaid Lands. A. bzonght an Aai⸗ 
on of Covenant; the Defendant pleaded, That befoze the day of payment 
the Plaintiff ouſted B. of his Farm: It was moved by Godfrey, that it 
was no Plea, becauſe this is a collateral lum, and not foz Rent iCning out 
of Land: alſo the Defendant is a ranger to the Contrad foz the Farm: 
But the Opinion of the Court was to the contrary ; foz the Defendant 
bath covenanted, that the Leſſee ſhall pay foz the ſaid Farm and Occupa. 
tion 40 l. ſo it is as a conditional Covenant, and here is Quid pro Quo; 
and here the conſideration upon which the Covenant is conceived, (ſcil.) 
- -- Farm, and the Occupation of it, is taken away by the a of the Plain⸗ 

himſelf, 


Paſe. 30Eliz. In the Kings Bench. 
CLIV. Heals Caſe. 


Hen 4 Bencher or the Inner Temple, being at the Bar; Wiat, another 
Appꝛentice at Law, infozmed the Court againſt the ſatd Heal, and 
thswed; That where his Clyent had obtained a Judgment in the Kings 
Bench: The ſaid Heal, being of Conncel with the other part, did adviſe 
bis Clyent to bzing the party, who had obtained the Judgment, into the 
Chancery, and he pꝛocured an Dzder againft him, by which he was caſt in⸗ 
to pꝛiſon: Which matter Heal could not excuſe, but ſubmitted himſelf to 
the Court, ſaping, That he had ſeen a pzeſivent which induced him ſo to 


do: and that was the Caſe of one Prince, where a Judgment given in this Princes Cafe. 


Dd 2 Court 


— Conſtables : 3-2 : 


Court was dzaum into queſtion, and examined im the Chancery : But the 
Auftices ſaid, That the ſame was an ill pzeſivent, and again the Statdte 
of 4 H. 4. which is, That no Judgment be undone hut by Error, oz At- 
taint, 


Paſc, 30 Eli. In the Kings Bench. 
CLV. Gray and Conſtables Caſe. 


Qi Thomas Gray covenanted with the Lady Conftable, That where he 
is poſſeſſed of a Leaſe foz twenty one years of certain Lands, That 
be will aure, convey, and aſſign the ſaid Leaſe fo one Nevil, exce the 
tws laſt years of the ſaid twenty one years :- and the ſaty@ir Tho. Gray 
was bound in a Bond to pet om the Covenants of the ſaid Andenture; upon 
which Jadentare the Lady bought Debt againſt the ſaid Sir Th. Gray, ohn 
pleaded the Conditions, and the perfozmance. of them: The Plaintiff cv» 
plicando ſaid, That the Defendant non aſſuravit, conveiavit, & uit, 
Anglice, ſet over, the ſatd Leaſe ; upon which they were at ine : At 
the dap of the Niſi Prius, it was moved by Cooper and Beaumont, That 
the Iſſue was miſ-joyned ; foz the Defendant pleads (as the Covenant it 
ſelf is) That be had aſared, conveyed, and aligned the Leaſe, and ſo 
pleaded the perfozmance of other Covenants, &c. The Plaintiff aſſigned 
the bzeach in this, Quod non aſſuravit, conveiavit, & tranſpoſuit, Anglice, 
ſet over; which wozd tranſpoſuit] is not in the Covenant, noz in the plead 


ing of the perfozmance thereof : and the Engliſh woꝛd [ſet over] althongh 


it ſounds the ſame with aſſigning, doth not help the matter; and if the 
Latin wozd doth not agree with the matter, non refert of the Engliſh wozd, 
although in the Plea there be this wozd Anglice { ſet over:] Note, the Coy 
venant was (ur ſupra) The Plaintiff aligned the bzeach, Quod non aſſu- 
ravit, conveiavit, & tranſpoſuit, Anglice [ſet over] &c. And the Defenpant 
pleaded, Quod aſſuravit, conveiavit, & aflignavit, Anglice, ſet over, Sc. 
And the Court was clear of Opinion, That the Iſſue foz that cauſe was 
not well jopned: And afterwards, by the aſſent of the parties, it was a- 
mended, 


Paſc. 30 Bliz, In the Kings Bench. 
CLVI. Dogheads Ce. 


A N Infozmation was upon the Statute of 27 Eliz, cap. 4. by the par⸗ 
ty grieved; which Statute gives unto the King one moyety of the 
value, and the other moyety to the party grieved : The Plaintiff was Non- 
ſuit ; It was holden by the Court, that he hall not pay coſts and damages 
by the Statute of 18 Eliz. fog the @tatute (as the Title of the ſame doth 
imply) is to redzeſs Diſozders in common Infozmers ; and ſo is the Pze- 
amble: and the wozds alſo of the clauſe af coſts and damages are LE 
ſach Informer ] and ſo by Ive, ſecondary of the Crow. Office ,- An Alon 
given to the party grie ved is nat a popular Acton; and the Statute 8 18 
Elia. extends onely to popular Actions, : far 


Paſc. 
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Paſe. 30 Elz. In the Kings Bench. 
CLVII. Cony and Chomleys Caſe. 


1 au Ejectidne Firmæ, after Werdic in Arreſt ot Judgment, it was 
moved, That the Plaintiff had declared in Ejectione Firmz, Quod cum 
Robertus Diggon per Indentatam - fuam gerent. dat. 20 Maii, dimiſit, &c. 
where he ongyt to ha de ſaid, iiſdem die & anno: Foz although the Inden⸗ 
tune dear date (ur ſupra) yet it may be that it was deli veres at another dap, 
und then it doth begin to be a Demiſe. And it in an Action upon the Caſe 
upon Rſſumpſit to pay mon upon requeſt, although it be found foz the 
Wiatnttck, yet if nd day be put in the Declaration when the requeſt was 
made, but onety [licer ſæpius requiſicus] incaſe where a requeſt ought to 
ve made, there the Plaintiff ſhall not have Judgment ; as it hath been 
oftentimes adſudged, Quod omnes Juſticiarii concefſerunt : But yet after- 
—. — the Dbjection afozeſaid, Judgment was given foz 


Mich. 29 and 30 Eliz. In the Common. Pleas. 


8 CLVIII. Marſh and Jones Caſe. 


Aa Replevin, the Caſe upon the Evidence was, That befoze the Otfa- 
[ tute of Quia Emptores terrarum, a man niade a Feoffment in Fee, to 
hold of him by the Ser vice, ſolycndi_poſt quamliber vacationem five aliena- 
tionem, the value of the ariffaal pzofits of Ahe Lands: And it was hotven 
vythe Court, That the value Wall be intended ſuch a value, as was the 
waive at the time of the Feoffment made, and not as it is 4mpzoved by 
1 | 


fucceſſion of time. | 
bd... | 
Mich. 29 and 30 Eliz, In the Kings Bench. 
CLIX.  Willoughbies Caſe. 


liam Willoughby and two other were indicted, That whereas the 
wW Parton of the Church of D. and all dis pzedeceCozs have uſed fo 
have Common in ſach a plate, the ſatd Willoughby, &c. vi & armis, &c. 
dad incloſed it, and the Inchoſute was upon their own. Lands: Jt was 
moved, That upon this matter they cught not to be indictꝛd, but the party 
grie ved is put to his Action; as where a Pzeſentment is made of a Diſſei⸗ 
fin: See 27 Al. 20. And it was the Caſe of one Morden, 29 Eliz. 
the topping of a Way upon his own Land: and it was faid, That it it 
ſhould be upon the Lands of another, it were not material: foz it is but a 
hinderance from taking of Common, which cannet be vi & armis. Alſo 
it was ſaid, That the Indictment is recozded and tertiſted, as found befoze 
the Juſtices of Alliſe and Goal-delivery, and they cannot take ſuch Pze- 
ſentments : And although the faid Juſtices of Aſiſe'and Goal delivery 
were in rei veritate alſo Juſfices of the Peace, yet the Indictment being 
t0cozved, und tertified to de taken liefoze them, in quality of Juffices dt "ths 
Peace, wul not help it: foz the Court Hail nat reſpect any other - Autho» 
ric, dit that whith appeareth upon Recozd: and therefeze foz the cauſes 
afozeſaid'thep were di(charged bythe Court, — 
7 Hill. 
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>. e AJurp had aſſeſſed damages which ought not to be given in an Acton upon 
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Hill. 30 Eliz. In the Kings Bench. 
CLX. Collect and Robſtons Caſe. Error. 


5 O and Andrews recovered in a Writ of Account againſt Robfton : 


Hil. 29 Eliz. Rot. 1. and now Robſton bzonght a Writ of Error, and 
aſſigned foz Exroz, That whereas the ſaid Writ of Account was bzonght 
againſt the ſaid Defendant as Receiver of Ponies, foz to render Account, 
quando ad hoe requiſitus ſuerit, the ſaid Writ ought to have been moze (pe- 
ctal : But the Dpinion of the Court was, That the Writ in his generalty 
was holden good : And ſo it was adjudged in the Caſe of one Gomerſal, 
(ſcil.) quod reddat ei rationabilem computum ſuum de tempore, quo fuit 
Receptor Denariorum ipſius A. Another Ero was aſſigned, That the 


Account: which ſee 2 R. 2. Acco. 45. and 2H. 7.13. But ſee the Boo 
of Entries, fo. 22. In a Writ of Account againft one, as Receivoz to Ac- 
count render, damages were given: Foz if my Baylif, by imploying of 
my Ponies, whereof he was the Keceivoz, might have pzocured to me pꝛo⸗ 
fit and gain, but he negleds it, he ſhall be chargeable tome in right, and 
ſhall anſwer foz it. And here in our caſe, damages ſhall be given : and 
afterwards, notwithſtanding. all Dbjections made to the contrary , the 
Iudgment given befoze was affirmed. 


Hill, 30 Elix. In the Kings Bench. 
CLXI. Yates Caſe. 


A Writ of Error was'bzonght by Yates and others upon a Judgment gi⸗ 
ben in a Writ of Partition; and it was aſſigned foz E3roz, that the 
Writ of Partition was not ſufficient; foz it is there ſet fozth, Mhat the 
Plaintiffs infimul & pro _ tenent cum defendente, &c. and do not 
ſhew, of what Eftate, oz whoſe inheritance : See F. N. B. 61 5. and62.4. 
inſimul & pro indiviſo tenent de hæreditate qu fuit A. matris of the 
Plaintif and the Defenvant. And pet fee F. N. B. 62. A. A Writ of par- 
tition betwirt ſtrange perſons, without naming heredicate in the Writ: 
And ſee alſo that a Partition of Lands in London, without thewing of what 


Courtney and Efate : See Regiſter 76, 6 Eliz. in a Partition by Courtney againſt Pole- 


wheel, no Eſtate ſhewed in the Writ : ſo betwixt Finch and Firrel, and be- 
twixt Fry and Drake, 14 Eliz. Devon. 26 Eliz. betwirt the Ah Cheney 
and Bell: and Mich. 4 and 5 Ph. and Ma. Rot. 208. It was holden, That 
it is not neceCary in ſuch a Writ to ſhew the Eſtate: and ſuch alſo was the 
Opinion of the Court in the pzincipal Caſe : but Tenants in common 
ought ta che w it in the Count: And the Judgment given was affirmed, 


Mich. 29 and 36 Elix. In the Kings Bench, 
C XII. Phillips and Stones Caſe. 


1 Debt upon an Obligation, the Defendant pleaded the @fatufe kk 


32H. 6, upon which this ſpecial matter was found, That one J. S. hay 
beretofoze recovered againſt him 100 l. in an Aion of Debt, and upon the 
Capias ad ſatisfaciend. he was taken and committed to the Plaintiff, who 
was 
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ny 1 and Perc ies 
Caſe. Caſe. 

was Goaler, &c. to the @heriff, and fo being in Execution he eſcaped: 
and afterwards he was re-taken by the Plaintiff, and keyt in pziſon ; and 
Co being in pꝛiſon, made the Bond upon which the Aaton is tydught : If was 
ſald by the Ccurt. What if aPatſoner' being in Execution, eſcapes with 
the per miſſiou ol the Goaler, the Exetution is utterly gone and extinguich⸗ 
eb, and the Plaintttk, at whole uit he was taken in Exerution, ſhail-ne- 
ver reſozt to dim who eſcapes, but ſhall hol&-himſelf to the Goaler fo his 
romedy: but if ſuch a Pꝛifener eſcapeth of'yis own wong withont the 
pꝛiditv 02 conſent of the Goaler;, tde Goaleralay well take him again fa 
dis iavemnity, until the Plaintitk hath determined his Etegion, whether 
be will have his remedy againſt the Goater, 02 that he weill maintain his 
Execution: 13 H. 7. 1, and 2. But as unto the Statute of 23 H. 6. ths 
Court was of Dpigion, That poſito that the party who eſcapes cannot be 
taken again; yet being taken, the Bond which is taken colore Officii, ts 
within the laid Statute, becauſe the party was re-taken colote Executionis, 
and ſo the Bond was boyd. . 


Ach. 29 & 30 Elix. In the Kings Bench. 
cLXIUII. Gerings d. 


N Debt upon à Obligation, againſt one as Trecutoz ; the Caſe was, Chat 
the Teftatoz of A. by his Mill, appointed certain lands, and named 
which ſhould be ſold by his Erecutoz, and the muneys thereof coming, to be 
diſtributed detwirt his daughters, when ther have accomplithed the age bf 
one and twenty years. The lands are ſold, am the moneys theveof being in 
the hand of the Executoz, untill the full age ot the daughters ſhall be Aſſecs 
to pay the debts of the Teftatoz, was the queſtion; And it was the opinion 
of the whole Cgurt, that the ſald aum ſhould hot be Aſſers,, fo they ſatd, 
that that money is limited tyaTpectall wſe : Quzre of this'Caſez Foz I have 
heard, that it was afterwards reſolved in another Caſe, that the moneys in 
the {ke Caſe remaining in their hands ſhbaly'be Aſſets, 


Mich. 29 & 3o. Eliz. In the Common Pleas. 
CLXIV. Davies and Percies Caſe. 


1 Margaret Davies and one Perce, the Caſe was, That one Anth. 
Perce, upon ſpeech of a marriage to be had betwixt the ſaid Anthony, and 
the mother of Margaret, coverianted by Andenturt. with certaia friends of 
the mother, to pay to all the daughtets of the mother 20 l. a piece at their 
ſeverall ages cf four and twenty years, and to perfozm the Covenant, 
was bound to the ſaid friends in an Obligation. Anthony Perce made his 
Will, and willed,that his Trecutozs ſhould pay to each of the danghters 20 l. 
at their ſeverall ages and twenty years, charge of the ſaid Co⸗ 
venant, and died; Now the ſatd Margaret ſued the Ereciitszs in the Spiri- 
tuall Court foz the 20 l. bequeathed to her, and upon this matter, the Exe⸗ 
cutogs pʒaped a Prohibition : And by the Lon Anderſon, a Prohibition will 
lie ; fog here is no Legicte, but the M ili tetet res to the Covenant,and is in 
piſcharge of the Covenant: As if A. be invebted tu B. in 201. And if A. 
by his Wal willeth that his @recatozs ſhall pay to the ſaty B 201. in diſ⸗ 
carge of the ſald debt, the ſame is not any Wegaete; but a Declaration that 
the intent of A. is, that the debt ſhall be paid. Periam Auſtice, was of the 
ſame opinion as the Lozd Anderſon; and Anderſon ſatd, If a Legacie _ 
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Vide 6 H. 3. 
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to me, and the Greoutoz covenants to pay me the ſaid Legaty, and 
-afterwards J. ſueth the @recutsz in the @piritnali Court, he Mall have a 
prohibition g Quod cætert ſuſticiarii negaverunt, ee F. N. B. 44. Br. If 
the Teſtato by: his Mill charge his Executozs to pay, his debts and his 
cxeditozs, they do not pay them, and the credifozs ſue them in the Spiritual 
Court, they Wall not have a Prohibition, which Anderſon Vehementer ne- 
-gavit ; and afterwards the Juſtices looked and adviſey upon the Indeature, 
and found that the Indenture and Obligation were made to the friends 
:of the mother-of the daughters, and not to. the daughters themſelves, to 
whom the Legacies were given and bequeathed; and therefoze were of opt- 
nion, that a Prohibition did not lie. A, " * 


* Hill, 30 Elix. In the Common Pleas.” Rot. 336. 
CLXV. Thorp and Tomſons caſe. 


N Ejectione firmæ. Jt was fqund by ſpeciall Uerdict, That one Thimble- 
thorp was leiſed of the lands where, &c. and by Contrac, ſold the ſame to 
Thorp, but no aſſurance was yet made ; and afterwards Thorp befoze 
any aſſurance mave, ſold likewiſe the ſaid lands to Tomſon, and afterwards, 
Thimblethorp made aſſurance thereof to Tomſon, and afterwards Tomſon 
veing ſciſed; veviſed the lands to his younger ſon, by theſe wozds : I bequeath 
to R. my ſon, all the lands which I purchaſed of Thorp, whereas, in ſpeaking 
the truth, ac coding to Law, be purchaſed them by immediate afurance of 
Ibimblethorp, although he vid contrag with Thorp fog the ſame; And the 
opinion of the whole Court was without argument either at Bar, oz at the 
Bench; That-the De viſe was good; foz in the repute of the people, they 
were pꝛeſeiſed d Thorp, fa Lomſon paid the moneys foz the ſame to Thorp, 
and the Court contmanded Judgement to be entred actozdingly: And after- 
wards Exception was taken ta the Uerdic, becauſe it is not found by what 
ſer vice the land deviſed was holden, Docage, oz Knights-ſervice ; nog that 
the Deviſoz is dead; and theſe were holden to be materiall Erceptions, and 
foz that canſe, the Judgement was ſtayed, and afterwards the Uerdic was 
rejected, and a Venire facias de novo awarded. 


Hill. 30 Elix. In the Common Pleas, 
CLXVI. Grove and Sparres Caſe. 


A N Action of Treſpaſſe was bzought by Grove againſt Sparre, Pzoces 
continued untill Sparre was outlawed; and now it was moved unto 
the Court, to avotv the Datlawzy, That the oziginall Writ, and all the 
Juviciall Pꝛoces thereupon are direced Vice-Com. Wigorn. and in the 


Filazars Roll; tithe Margent, is waitten, Hereford, and in the body of the 


ſaid Roll is mitten, Er prædictus Gzove obtulit ſe quarto die poſt, Et Vice» 

comes modo maniar. quod prædictus par non eft inventus, &c. Ideo præ- 

ceptum eft Vicecom. &c. and at the Capias retozned, it is entred in the Roll 
as befoze, Hereford: whereas the Capias is direacd Vicecom. Wigorn. as of 
right it ought to de: and the Roll was peruſed by the Court, and it was, 
ut ſupra,and that without any ſuſpicion of Naſure; foz which the Court gave 
day to the Queens Serjeants to adviſe themſelves to maintainube Dut- 
lawzy , and the Defendants'Councel pzayed, That a Recordatur be made in 
what Eſtate the Noll nom is, tm doubt of amendment by way of Raſure, 03 
otherwile; which was granted by the Court. 4 

KD. 


as. ws a 


| 
| 
{ 
{ 
1 
f 
1 
$ 
K 
0 
* 
1 
it 
ft 
Di 
C 
bh 


Nonna and Bons 
Caſe. Caſe. 1 


— — —— 


Mic. 33 Eliz. In the Exchequer. 
CLXVII. Ruſhtons Caſe, 


RES was indebted to the Queen in 200 marks, upon which idued an 8. this Caſe 
Extent againſt him ont of the Exchequer to levie the ſaid ſumme to the vouched in C. 
Sheriff of Suffolk; and it was found by Inquiſition, That Ruſhton 2 1 Janii, 4 part, in Pal- 


22 Eliz. was poſſeſſed of a Leaſe foz the term quorundam annorum ad- mets Cale. 


huc venturorum ; and the debt of the Queen did begin 12 Febr;17 Eliz, Ex- 
ception was taken to this Office, becauſe that the term is not certainly 
found, but generally quorundam annorum , and it was ſaid by Coke, That 
the Dffice was good, notwithſtanding that Treeption, foz the Queen is a 

ftranger to tye Leaſe, and therefoze ought not to be fozced to finde the pzeciſe 

certainty; which ſee in Partridges Caſe in Plowd. The-Defendant had 

made a Leaſe Pro termino quorundam annoram contra formam Raturi : 

Alſo Ruſhron came not to the Leaſe by Contra, but by compulſary means. 
as by Execution, &c. And here we are not in the Caſe of pleading, but 
of an Office where ſuch pzeciſe fozm is not requiſite : As if it be found by 
Otkice, that J. S. was ſeiſed in tail without ſhewing of whoſe gift the ſame 

is good; ſo an Indictment, De morte cujuſdem hominis ignoti, the ſame 
is good, bat ſuch Envictment taken befoze the Coronor, is not good: And 

that a Leaſe oz years may be extended, ſeo 21 AM. 6. A a man be in- 

dobted to the Queen, being a Leſſee foz yewws;” and afterwards befoze any 

Extent comes, ſells his term, the ſame cannot be extended after. And 

here it appears, Chat this Leaſe was to begin at a day to come, and that 

the Lefſee did enter befoze the day, by Which he was a Difleiſoz; and 

ſo he ſaid he had boft his term. Tenant fb} the life of another is dideiſed, 

and dieth, he remains a Diſſeiſoz, and the occupancy voth not qualifie ſuch 

diCeifin : And afterwards the Inquiſition foz the incertainty afozeſaid was 

holden void, and a new Commiſſion was awarded. 


Mich, 29 Elz. In the Common pleas, 


CLXVIII. Holland and Boins Caſe. 


| N a Replevin by Thomas Holland againſt William Boins, who made Cos 
nuſans, as Bailey to Thomas, Loꝛd Howard, and ſhewed, that the Pri- 
oreſſe of the late diſſolved Priory of Hollywell was ſeiſed of the Bannoz of 
Priors in the County of Hertford, and granted the ſame by wozds of Dedi & 
Conceffi pro certa pecuniz ſumma, to Thomas Audley, Chancelloz of Eng- 
land, and his Heirs, who entered and died ſeiſed, and that the ſaid Pannoz, 
inter alia, deſcended to Mary, daughter and Heir of the ſaid Thoma Audley, 
who entred, and alſo died ſeiſed, by fozce whereof the ſaid Pannoz deſcended 
to the ſaid Thomas Lod Howard, &c. and ſhewed, that the ſaid Conveyance 
by the prioreſſe to Audley boze date 4 Novemb. 29 H. 8 and then enrolled 
in the Chancery. The Plaintiff in Barre of the A vowzp, ſhewed, that af- 
ter the making and enrolling of the ſatd Conveyance, the ſaid Prioreſſe 
Leaſed the ſaid land to Sir H. Parker foz 99 years, and conveyed the ſaid 
land to him, and ſhewed farther, That the ſatd Conveyance ſpecified in the 
Cannſans was primo deliberatum, 4 Nov. 31 H. $. Abſque hoc, that the 
ſaid Prioreſſe, the ſaid 4 Novembris, 29 H 8, dedit & conceſſit, the ſaid 
Mannoꝛ to the ſaid Audley, upon which it was demurred in Law; and the 
Cen:t was cleer ef opinton, That the averment of primo deliberatum, 

Ee again ſt 
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Elis it was 


againſt a Deed enrelled ought not to be reſerved, foz by the ſame reaſon it 
may be averred never delivered, and ſo upon the matter, Non eſt factum: 
And it was further objected, That bargain and ſale by a Cozpozation is not 
good; foz a Cozpozation cannot be ſeiſed to another nſe, and the nature of 
ſuch Conveyance is to take effect by way of uſe in the Bargainee, and after 
the Statute to dzaw the poſſeſſion to the uſe ; But the Court utterly rejected 
that Exception as dangerous, foz ſuch was the Conveyance of the greater 


adjudged for part of the poſſeſſions of Ponaſteries: And by Shuttleworth Serjeant, 


the Plaintiff 
in the Reple- 


Although ſuch a Cozpozation cannot take an Eftate to the uſe of another, 


vin; (til. ) che vet they may charge their poſſeſſions with an nſe to another. 
Conveyance of the Priorefle was not well pleaded ; for it ought to be plead as a Bargain and Sale, 
and not as a grant: and Judgement was given accordingly. 


Mich. 28 & 29 Eliz. In the Kings Bench. 
CLXIX. Venables and Serjeant Harris Caſe. 


JC. 3 . 


He Caſe was, a Leaſe was made to A. and B. foz their lipes, the Re- 
mainder to Thomas Venables in tail, who 3 Eliz. was attainted of Fe- 
lonp; 23 Eliz. was a generall pardon : Thomas Venables 24 Eliz. levied 
a Fine, and ſuffered a common Recovery to the uſe of Harris @erjeant. An 
Dffice is found. Harris traverſeth the Dffice,and upon that there is a demur. 
Leke argued, That traverſe doth not lie in this Caſe : 4H. 7. 7. where the 
King is entitled by doubte matter of Recozd, the party ſhall not be admitted 
to traverſe, noz to his Monftrans de Droit, but is put to his ion, which 
ſee, 3 E. 4 23. in the Caſeof the Earle of Northumberland, where the 
Tenant of the King is attainted of Treaſon, and the ſame found by Dffice z 
Der alſo 11 H.4. in the Caſe ot the Duke of Suffolk, and that is not helped by 
the Statuts of 2 E. 6. cap. g. Foz the woꝛds are untruly found by Dffice,but 
here the Office is true. Wy this Attainder, Thomgs Venables is utterly 
diſabled to do any Ad; foz by Bracton, a perſon attaint, ſhall fozfeit Patriam, 
Regnum, & Hzredicatem ſfuam : 11 H. 4. one was attainted of Felony, 
and befoze Office found, the King granted over his lands: Alco he is not 
helped by the generall pardon , foz beſoze the generall pardon, he had a ſpe⸗ 
cial pardon, ſo as the generall pardon non operatur, But the Juſtices ſaid, 
The fozfeiture did remain untill the generall pardon, Harris, contrary ; 
And he put the Caſe of Sir James Ormond, 4H. 7. 7. where the King is 
entitled by matter of Recozd, and the (nbjec confeCeth the Kings title, and 
avoids it by matter of as high nature as that is foz the King, traverſe in that 
caſe lieth: and if the King be entitled by double matter of Recozd, if the 
party doth avoid one of the ſaid Recozvs by another Recozd, be ſhall be ad- 
mitted to his traverſe ; and ſo here we have the pardon, which is a Kecozd, 
and that ſhall avoid the Recozd of the King: See 3 E. 4. 24. in the Earl 
of Northumberlands Caſe; and here the pardon hath purged the fozſeiture, ' 
in reſpec of the offence : and he ſaid, Tenant in tail being attainted of Fe- 
lony, ſhall not loſe his lands, but the p2ofits onely, foz he hath his Eſtate by 
the Mill of the Donog, and there is a confidence repoſed in him: as in 
Wallinghams Caſe , he cannot grant bis Eftate over: and ſee Wrothes 
Caſe ; Anannuity granted, pro Conſilio impendendo cannot be granted over 
oz fozfeited, foz there is confidence : And ſee Empſons Caſe, Dyer 2. and 
29 Aſſ. 60. If the iſſue in tail be outlawed of Felony in the life of his fa- 
ther, and getteth his Charter of pardon in the life of bis father, after the 
death of his father he may enter; but by Thorp, Af the iſſue in tail getteth 
his Charter of pardon after the death of his father, then the King ſhall ba ve 
the pzofits of the lands during the life of the iſſue: And the on ef 
Card 
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Cardinal Pool was debated in the Parliament, 27 Eliz. That be being Cardinal 
Dean of Exeter, was ſeiſed of Lands in the right or his Church, — Pools Caſe, 
attainted of Treaſon : It was holden, That he ſhould fosteit the p2ofits of 
ſach Lands: But admit, that by this Arta inder the Land be fozfeitev, vet 
the party hath the Freehold antil Dffice found : Dee Nicole Cafe on the 
Commentaries: and ſee alſo the Cale ot the Ducchy inthe firſt Commen- 
caries. And here the Par don hath diſpeaſed with the Fozfeiture. Tenant 
of the King alieneth in Morrmain, befoze Dice found, the King pardons it, 
this is good. The Lozd Poynings con de ed. all his Lans to Sir Adrian 
Poynings, who was an Alien, and afterwards is made 4 Denizen, and the 
King pardons him, and releaſeth unto him all his right in the ſaid Lands 
without any wozds of Gzant ;- and it was adjudged, the ſame ſhalt binde 
the King. And hefaid, that he had found a good pyeſivent; 14 H. 7, where 
a general Pardon befoze ſeifare into the Kings hands was allowed, cun⸗ 
trary after ſeiſure without wozds of Gzant.'- See Br. 29 H. 8. Charter of 
Pardon 52. If a man be attainted of Felony, and the King pardons him 
all Felontes, & executiones eorundem, the ſame ſhall not ſerve foz life 
and Land, if no Otkice be found, but it ſhall ſerve foz the Goods without 
wozvs of Roſtitution and Gzant z ia the King is oatituled tu the m by Dut- 
lawzy without Diftce, but the King ts not entituled to the Lands until Df- 
fice be found: Dee ibid. 33 H. 8. 71. The Heir intrudes, and befoze Ol. 
fice found the King pardons; now the Beir is diſcharged as well of the 
ines and profits, as of the Intruſion itſelf, and alſo of: Livery : But n 
Pardon given after Dffice is available fox the DEence, but not foz the 
{Cues and pzofits : And he cited the Caſe o Cole in the firf-Commenraries, 
where a Pardon was granted Peſn betwixt the ſtroke and the death: See 
35 H. 6. 1. 1 E. 4. 1. 8 Fliz. Dyer 249. Breretons Caſe, 11 Eliz. Dyer 
284. 285. | NET 
Egerton, @ollicitoz, to the contraryz This. Craderſe is not good ; fog 
he that traverſeth, hath not made Title to him it as he ought, upon which 
the Queen may take due; foz it is at the Eleaion of the Queen to main⸗ 
tain her own Title, oz traverſe the Tithe of the patty.” At the common 
Law, no Traverſe lay, but where Livery might beſuev'; but that is helped 
by the Statute of 34 B. 3. cap. 14. but where the Ring is entitulev by 
double matter of Recozd (as in our caſe hs is) n Traverſe is allowed un- 
til 2 E. 6. cap. 8. And in ſuch caſe two things are requiſite: 1. That the 
Otkice be untruly found: 2. That the party, who ts to be admitted to his 
TraSerſe, have juſt Title oz Intereſt of Etats of Freehold, &c. But in 
our caſe, the Office is contelled by the Traverſe to ve true, although that 
the Conveyance be not truly found: Alſo Harris, at the time of the Dice 
found, had not juſt Title, but an Intereſt came untohim long time after 
the Dffice found: Alto the Traverſe is not good, foz he tra derſeth the mat- 
ter of the Conveyance, which is not traverſable; foz'if the King bath 
Title, non refert quomodo, oz by what Conveyance he hath it. As to the 
matter in Law, (ſcil.) Tenant in tayl in Remainder is attainted of Felo- 
ny, if the King during the life of Tenant in tayl ſhall have the Free- 
hola: and he conceived that he ſhould, foz it Chall not be in abeyance, and 
it cannot be in any other; foz when he is attainted, he is dead as unto the 
King. The chief Lozd cannoShave it, tos Tenant foz life is alive, and 
alſo he in the Remainder in Fee, &c. the Donoz ſhall not Have it, foz the 
Tenant in Nemainder is not naturally dead, but civilly; and the Land can- 
not revert befoze the Tenant in tap! be naturally dead Withoat iſſue : but 
if there were any other in whom the Freehold might veſt and reit, then the 
King ſhould not have the Freehold, bat onely the pzofits. '- Wo if the Te- 
nant be attainted, the Load ſhall have the Lands pzeſently;'3'E. 3. 4E. 3. 
Che Hus band, ſeiſed in the right of his a is attainted of Felony ; the 
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King Gall have but the wefits, los the Freehold reſts in tho TUifs, and 
1 the M nd entereth; the Wife, hall have an;fAgiſe. And Tenant in tay! 
nu tmſeit fog dis lite. as be may grant ſuu his lite: Sex Old N. B. 99. At 
Senant in tayl, fas lie, Dower an b the courteſie, be attatnted of Felony, 
the King wall be tde Lana anring their lives; and after the ic ve- 
ceaſes, he in the Reberſion mall (no ants the King by Fetiton and ſhall 
vabe the Lands out N the Kings haues;: ang there it is further (aid, That 
weed by cannot had It, foz the party attainten was net yis very 
Tettant, noz Reverſigy; foz the term yet endures. But now it is 
to ſer if the Fr bol be in the King without Dffice : and de concoivey 
and argued, that; it mas: Mhere the King is entituled to an Action, there 
the King ought te- habe an Office, and a Scire ſacias upon it: as where the 
Kiog is entituled ton Ceſſavit, Action of VYaſte, &c. 24 H. 9. 21. where 
the Entry in caſe ei a common pexſon is neceCacy, there it is requiſite that 


there be an Office foz the King: As if a Ailleia of the King pur chaſeth 


Lands, an an Alien bon, &ec. ſo fog a condition bzoken, Mortmain : And 
in ſame caſes, an Dffite is onely neceſſary to inſtruc the King how he ſhall 
charge the Officer foz the p2efits; which may be ſapplyed as well by Sur- 
vey, as by Dffice tuns if the King be ta take by deſcent, 2 as the caſe is 
dere. And true it is, that a perſon attainted of Feloay may during his 
Attainder purchaſe Lands, and pet he cannot hold it againſt the King: 
und it is clear, that by the common Law in ſuch caſes, the Land was in the 
King, but not tu grant, faz4be.$tatute of, 18 H. 6. was an impediment to 
it: but now-that-veſec is ſupnined by the Statute of 31 H. 8. cap. 20. ®o 
that now the King! un grant without Otfice t @ce Donghties Caſe 26 E- 
liz. Anm in nur caſe, an Office:49not neceſſary to entitle the King, but fog 
explaining of his Title : and ſee 9 H. 7, 2. The Lands of a man attaint- 
ed of Pigh Treaſon are in the King without Dffice ; ſo where the Kings 
Tenant dyeth without Meir zy 92 Tenant in -tayl ot the Gift of the King 
dyeth without ine: Her Br. Office befoze the Eſcheator 34. and ſee 13 H. 
4. 270. A man is attainten t Txeaſon, the King befoze Dffice grants his 
Lands and Goods,” Things which lie in Gzant, as Apdvowſons, Rents, 
Kemainder, ſuch things upen Attainder are in the King without DEice. 
As to the general Pardon of 23 Eliz. he ſaid, That that doth not extend 
to this caſe; and that this intere ſt ol the Queen by this Attainder doth not 
* — — out of. the Queen, (o if the Queen had but a Right oz 

a e Oneey.. 7 | : | . 
Popham, Attozuy. General; By this Attainder the Eſtate of him the 
Remainder in-tayl. accrueth unto the Queen foz the life of him in the Re- 
majader ; t by our Law, Felony is puniſhed by the death of the Dffendoz, 
and the loſs of his Goods and Lands fog the examples of others, therefoze 
rott ing is leſt in the party: Tenant dog lite is attainted of Felony, the 
King pardeneth bim his life, yet be wall have his Lands during bis life, 
and he may diſpoſe of the ſame f his life: And ſo is it of Menant in tayl, 
foz he may -fozfeit ail that which be hath, and that is an Eſtate faz his 
life, which is a Freehold. Af Lands be given to one and his Peirs foz the 
term of the life of another, and the Donee be attainted cf Felony the 
King (hall have the Land during the life of Ceſtuy que vie, foz the Heir 
cannot have it, becauſe the Hand is cozrups, and there is not any occupancy 
in the caſe : i 1 E. 3. the Inſtices wonld not accept of a Fine fo the 
life of another, becauſe there might be an Occupant in the caſe : But foz 
a Fine of Nad tu ane and his Yeirs foz the life of another, they would 
take a Fine; fas there is ng miſchief of occupancy. Land is given to A. 
fa2 life, the Remainder to B. fog life, the Kemainder to the right Veirs of 
A. who ts attatnted of Felony; B. dyeth, now the King bath the Fee exe- 
tuted. And here in our caſe, If the Tenant foz life had been dead, no 
8 | Præcipe 


* 
1 
f 


= WW . MW vw WP = = WW 


— » — th — — LES 


V cnables azdl Serjeamt 
Harris Caſe. $ 


—— 8 
125 


Precipe hadlien agatnſt him inthe Remainder bring in poJettion, but the 
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party who hath right is to ſue unto the King by Petition. 4 B. 3. It one 
ſeiſed el Lands in the right of his Wife foz life be attainted, the King (hall 


- have exitus & proficua : but he conceived that Caſe not to be u aw: Foz 


ſec F. N. B 254. D. The Yusband ſeiſed in the right of his Wife in Fee, 
is out-lawed foz Felony, the King ſeiſeth, the Husband dpeth; now dll 
illue fozth a Diem clauſit exttemum, the mods of which Wrir in ſuch caſe 
are, Quia A. cujus terr. & tenement. quz ipſe tenuit de jure & hæreditate 


. 


H. uxoris ſuæ adbuc ſuperſticis occaſione ej 


aſdem Uclagar in ipſum pro 


quadam Felonia unde indictatus fuit, &c. in man. Domini H. patris noftri 
extiterunt, &c. therefoze the King had not the iNues onely, bat alſs the 
Lands: See to the ſame purpoſe the Regiſter 292. b. Stamford Pleas Co- 
rena 186, 187. affirms, That Tenant in tapi being attainted of Felony, 
ſhall fozfeit his Lands during his life. And he ſaid, that the-Eftate of 
Thomas Venables was in the King without Dice not to grant, foz that is 
reſtrained by the Statute of 18 H. 6. but it is in him befoze Dice, ſo as he 
wtio hath right onght to ſue to the King by Petition, if he will have his 
Land: pet he conceived, that befoze the Statute of 18 H. 6. the King might 
grant the Land befoze Office, as it appeareth by Thirning, 13 H. 4. 278. 
who was befo2e the ſatd Statute: Do if the Kings Tenant makes a Leaſe 
foz years, the Remainder over to another in Fee, who dyeth without Meir; 
the Remainder is in the King without Dfftce, becauſe a common perſon in 
ſach caſe cannot enter, but a claim is ſafficient, and therefoze it mall be 
in the King withont Dffice. As to the Pardon, he ſaid, That it doth not 
extend to this Eftate, foz this ts a Freehold, ergo, not within the Pardon: 
As if the Kings Tenant be attaintedof Felony, and the King pardons him 
all offences, and all things which he may pardon, theſe wozos ſhall not go 
noz extend to Freeholvs, but onely unto perſonal matters, and ſuch puniſh- 
ments and pains which do concern Chattels, But it may be objected, That 
by this Pardon, Title of Quare Impedit, and Re-entries fo2 Conditions 
bzoken are ercepted ; and therefoze if they had not been ercepted, they had 
been remitted by the Pardon; and therefozs this Pardon ſhafl ertend to 
Anheritances and Freeholvs : As to that, J ſay, That ſach Exceptions 
were not in nſe in the time of H. 4. and yet Jnheritances and Freeholas 
were not taken tobe within ſuch Pardons, and ſuch Grceptions vid begin 
5 Elz. And he ſaid, he had been of Councel in ſuch caſes where it hath 
been taken, that ſuch P. rdons did not extend to Freeholds : As an Abbot 
was dilletfed, and afterwarvs during the Diſſeiſin the Abby is viCColved ; 
the King makes ſach Pardan, the ſame doth not transfer the Right of the 
Kiog, and in that Pardon are divers Erceptiaas of Goods and Chattels 
in many caſes, and therefoze it cannot be intended that the Pardon doth 
extend to Freebolvs. And ſee the ſaid Act of Pardon: The Queen grants 
all Goods, Chattels, Debts, Fine, Ines, P2ofits, Amerc2meats, Foz- 
teitures, dms of Monies; which wozd | Forfeiture} ſhall be intended of 
a perſonal. Fozfeiture, & nan aliter, foz it is conpled with things of ſuch 
nature. And as to the Traverſe, he ſaid, It did not lie in this caſe ; 
fo2 the Office is not untrue, but true in fabſtance, although. voyd in cir- 
cumſtance: And alſo the King here isentituled by double matter of Re- 
tozd, ((cil.) the Attainder and the Office : and he ſaid, That the Statutes 
of 34 and 36 E. 3. which gabe Traverſe, are to be intended of Otkices 
fourtd virtute Officii, and not virtuce Brevis, foz then Eſcheators were very 
troubleſom : And the Statute of 2 E. 6. doth not give Traverſe, but where 
the Dffice is untruty found; as if Tenant of the King be diſſeiſed. and the 
Dileiſoz be attainted, the Queen ſeiſeth the Land: New the Difſeiſse 
hath not remedy by Traverſe upon the Statute of 2 E. 6. but is put to his 


Monftrans de Droit, foz the Office is true: But if I be Tenant 


of the 


King, 
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King, and ſeiſed of Land accoadingly, and it was found that J. S. was ſeiſed 
of my Land, and attainted, cc. whereas in truth he had not any thing in 
my Land, there Traverſe lieth, foz the Dffice is falſe ; and ſo in aur caſe, 
foz the Traverſe it is at the common Law: and it is true that Venables 
was ſeiſed. 

Coke to the contrary ; and he ſaid, That by the Attainder the Queen 
bath gained but a Chattel; and that notwithſtanding this fozfeiture, if Ve- 
nables had been in poſſeſſion, a Przcipe ſhould be bzought agataft him: 
And where it hath been ſaid by Pz. Attozny, That the Wrirs ſet down in 
the Register are the beſt Expoſitozs of our Law, the ſame is not ſo; foz 
the Regiſter ſaith, That Waſte lieth notwithſtanding a Peſn Remainder, 
which is not now Law, but it hath been clearly ruled to the contrary : and ſee 
accozdingly 50 E. 3. the Regiſter therefoze and the Writs are ſubjec to the 
Judgment of our Law; and the Writ of Diem claufic extremum is not to 
the contrary; foz I confeſs, that in ſuch caſe the Land (hall be ſeiſed into 
the hands of the King, but the King ſhall not have vut a Chattel therein: 
At hath been argued, It may be granted, therefoze it may be fozfeited ; Ne- 
go Conſequentiam : foz a man ſeiſed in the right of his Wife, may grant, 
but not fozfeit ; Gardian in Socage may graut, but not fozfeit ; the Yuſ/ 
band may grant a term td years, which he hath in the right of his Wife, 
but he cannot fozfeit it. A weman Inheritrix taketh a Yusband, and af- 
terwards is attainted of Felony, the King pardons him, they babe iſſue, 

Pusband ſhall be Tenant by the courte ſie, which pzoveth, that the King 
hath not the Freehold by that Attainder. WBefoze the Statute of Weſt. 2. 
—_ in tayl, poſt prolem ſuſcitatum, might fozfeit his Lands, but now 

Statute hath ſo inco2pozated the Tfate-tayl to the Tenant in tayl, that 
it cannot be deveſted, even a Fine le vyed by him ipſo jure nullus, although 
as tothe poſſeſſion it be a Diſcontinuance ; and that is the reaſon where- 
foze Tenant in tayl ſhall not be ſeiſed to anothers nſe. dee Stamford 190. 
The Pusband ſeiſed in the right of his Wife is attainted of Felony, the 
King thall have the p2ofits of the Lands cf the Wife during the life of the 
Yusband, &c. @o if Tenant in tayl be attainted of Felony, and that is 
but a Chattel in the Lands of the Wife, and alſo in the Lands of the Te- 
nant in tayl: and if the poſſeſſions of a Biſhop be ſeiſed into the 
hands foz a Contempt, in ſuch caſe the Queen bath the poſſeCion, and not 
the pofits onely : the lame Law of the Lands of Menant in tapl, oz foz 
life, being attainted of Felony : ſo of Meiſurs fo Alienation withent li- 
cenſe, 03 of the poſſeſſions of Pziozs, Aliens. See Brook Reſeiſer 10. 
So where the @eiſure is foz Jdeocy. And he ſaid, That in the pzincipal 
Caſe nothing is in the King until Dffice : and as to the Caſe of 13 H. 4. 6. 
he confeſſed the ſame ; foz at that time many, and amongſt them Lawyers 
and Juſtices, were attainted by Parliament, and ſo was Sir John Salisbury, 
whoſe Caſe it was; and their Lands by AR of Parliament given erpzcfly 
to the King : and therefoze I grant that their Lands were in the King be- 


- foze Dffice, Tenant in Fee of a common Lozd is attainted of Felony, his 


Lands remain in him during bis life until the Entry of the Lozd, and 
where the King is Lozd until Dfice be found: but in the caſe of a com- 
mon perſon, after the death of the perſon attainted, they are in the Ko; 
befoze Entry, and in the caſe of the King befoze Office, foz the miſchief 
of abeyances. And ſee the Kozd Lovels Caſe, 17 and 18 Eliz. 485, 486. 
Plow. where it is holden, That upon Attainder of Treaſon by A of Par- 
liament, the Lands were not in the Kiog without Dffice in the life of the 
party attaiated, upon the wozds of the A, ſhall forfeir. et Stamford 
Prerogat. 54, . acc. Ye ſaid, That this intereſt which came unto the 
King by this Attainder, is but a Chattel, and then it is remitted by - 
Pardon; and ſo he conceived, if it be a Freehold; Foz the wozds of t 
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general Pardon are large and liberal, [Pardon and releaſe all manner of 
Treaſons, &e. and all other things, Cauſes, &c. ] and here Forfeitures are 

ed; and this wozd [thiogs] is a tranſcendent, &c. and although 
t be a general wozd, yet by the direction of the Ac of general Pardon 
it ought to be beneficially erpounded and extended, as if all things had been 
ſpecially ſet down : Alſo the wozds are, [Pardon them and their Heirs, 
therefoze the Pardon extends to Inheritance, foz otherwiſe there is no uſe 
of that: And de conceived, That by the firff bzanch of this AR, that the 
me extends to Inheritances, and fo acquit the Lands of all incumbzan- 
ces, foz every Dffence not excepted, foz there is the wozd [Heirs, ] and the 
third manch concerns onely Chattels, and that is by the wozd of [Grant,] 
where the firſt is by wozds of acquittall: Dee 33 H. 8. br. Charter of 
Pardon 71. Tenant of the King dyeth ſeiſed, the Heir intrudes, Dffice is 
found ; by Pardon of Parliament all Jntruſions are pardoned; in that caſe 
the Dffence is pardoned, but not the ines and pzofits of the Lands; but 
by a Pardon befoze all is pardoned. And here in our caſe the Dffice is 
voyd; foz the Statute makes all Pzecepts, Commiſſions, &c. voyd, being 
awarded upon ſuch fozfeiture. Dee alſo in the ſecond bꝛanch, Vexed or in- 
quieted in Body, Goods, or Lands: and ſee alſo amongſt the Exceptions, 
That perſons ſtanding indicted of wiiful Murder, and Forfeiture of Goods, 
Lands, Tenements, grown by any offence by ſuch perſon: By which he 
ſaid, that if ſuch Exception had not been, the Land of ſuch perſon, if he had 
been attainted upon ſuch Indiament, ſhould be fozfeited: As to the Tra- 
verſe, he ſaid, That becauſe the Office is true, our Plea is in the nature 
of Monftrans de Droit, although it concludes with a Traverſe : We vary 
from the Dffice in number of the perſons, and in the day of Feoffment, and 
every circumſtance in caſe of the King is to be traverſed, and our Plea in 
ſubſtance confefſeth and avoydeth the Offence. Although that here the 
King be entituled by double matter of Recozd, (ſcil.) the Attainder and 
the Office; pet one of the ſaid Reco2ds, (ſcil.) the Attainder, is diſcharged 
by another Recozd, (ſcil.) the Pardon, and then but one Reco2d remains, 
(ci) the Office, and therefoze our Traverſe well lieth. And he ſaid, that 
by the common Law there was a Traverſe; as where it was found by Df- 
fice, that the LeCee of the King had committed Maſte, oz had ceſſed fo3 
two pears; and that in ſuch caſe the Leſſee and J enant, in an Acton bought 
againſt them, may traverſe the Dffence ; therefoze there was a Traverſe 
at the common Law, where the King was entituled by ſingle matter of 
Recozd : So upon Dffice finding Alienation without Licenſe, there was 
a Traverſe by the common Law: See Traverſe in ſuch caſe in the Caſe of 
William de Herlington, 43 Aſſ. 28. Dee Br. Traverſe of Office 54. Petition 
is by the common Law, and Traverſe by the Statute: Frowick in his Read- 
ing. See Stamf, Prerogat. 60. That Traverſe in caſe of Goods was at the 
common Law, but foz Lands by Dffice, by 34 E. 3. 14. foz befoze the re- 
medy was by Petition. Dee C. 4. part. the Sadlers Caſe 55, 36. Traverſe 
was at the common Law concerning Freehold and Anheritance, but that 
was in ſpectal Caſes, (ſcil.) when by the Dice the Land is not in the 
Kings hands, noz the King by that is in poſſeſſion, but onely by the Dffice 
is entituled to an Acion, and cannot make a Seiſure without Suit, there 
in a Scire facias bzought by the King in the nature of ſuch Aion to which 
be is entituled, the party may appear to the Scire facias, and traverſs the 
Dffice by the common Law, It was adjogrned. 
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Mich. 29 liz. In the Kings Bench. 


: CLXX. Scott and Scotts Caſe. 


NH aReplevin, betwixt Scott and Scott, the Caſe was, George Scott, 2 H.8, 
being Tenant in tail of certain lands, ſuffered a common Recovery to 

the uſe of his laſt Will; and 15 H. 8. made his Will, by which he did de⸗ 
clare, That the Recoverozs ſhould make a good and favourable Leaſe to 
Hogh Scott his younger bzother : and 25 H. 8. they make a Leaſe of the 
ſanit land to the ſaid Hugh foz 199 years, accozding to the Mill of the ſaid 
George Scott, rendzing Rent, 1x1. 6s. 8 d. payable at the Feaſt of the 
Annunciation and . Michael. by equall pozttons, and that to the Recoverozs, 
their Veirs and Aſignes, and there was a Covenant, that after the death 
of the Recoverozs, the ſaid Rent ſhould be patd to Ceſtuy que uſe, his Heirs 
and Aſſigns, any thing in the ſaid Jndenture notwithftanding. Proviſo, 
That if the Leſſee make his Yeir male his Aſſignee of that term, that then 
he ſhall pay the ſaid Rent to the Recoverozs, their Yeirs and Aſſigns, and 
the Leſſee ſhall not pay the Rent to the Yetrs of Ceſtuy que uſe, upon which 

| a Diftreſſe is taken, and thereupon a Replevin bzought. Drew argued foz 
the Plaintiff : When a Condition is created, the Law ſaith, That it chall 

be taken and conſtrued favourably in the behalf of him who is to perfozm 
it: As it one be bounden to appzopzlate ſuch a Church to ſuch a houſe be- 
foze ſuch a day at his own coſts, and the Dbligsz grants a Penſton oat of 
the ſaid Parſonage, and afterwards appzopziates the ſaid Church, it was 
holden that the Condition was well perfoztmed, 3 H. 7. 4. A Leaſe foz years 
upon conditicn, to ſcowze the Ditches, if the Lefſce ſcowzeth them once, it 
is well enough: And as to this wozd Proviſo, It is to ſee, If here it be a 
wozd conditionall : In ſome Caſes, this wozd Pro, makes a Condition, as 
45 E. 3.8. Gzant of a Ward, pro bono ſervitio, if the Gzantee departeth 
ont of his ſervice, the Gzant is void : S if an Annaity*be granted unto a 
ſictan pro conſilio impendendo, the ſame is a Condition, 41 E. 3. 6. 
Fo: the Gzantoz hath not means to compell the Gzantee to give his Coun⸗ 
cel; but in ſome Caſes, this woꝛd Pro, doth not make a Condition: As if be- 
foze the @tatute of Weft. 3. Land was given pro homagio ſuo, there, if the 
Momage be not done, the Feoffoz could not re-enter, but he ought to diſtrain. 
And A conceive, that in our Caſe, Proviſo doth not make a Condition. 
7H. 6.44. A Feoffment in Fee with Warranty, Proviſo, that the Fevffee 
ſhall not vouch + o a Gant of a Rent-charge, Proviſo, that the Gzant ſhall 
not extend ad onerand. perſonam of the Gzantoz , foz here the Proviſo is ras 
ther an Exception then a Condition: A Leaſe fog pears without impeach⸗ 
ment of Waft, Proviſo, that he ſhall not do voluntary Matt, the ſame is 
a Qualification of the liberty fo doing Waſt. Gzant of a Panne, Pro- 
viſo, that it ſhall not extend to wood growing upon the Bannoz, the ſame ts 
an Exception, not a Condition. See the 4Bilhop of Yorks Caſe, 5 Blix. 
Dyer 222. The ſald Biſhop made « Leaſe fvz certain years of certain lands, 
Proviſo, quod tempore vocationis, the Rent ſhall be patd to the Chapter, Jt 
was holden that the Proviſo was not a Condition. And here in this Caſe, 
the Will of George Scott was, That the Recoverozs ſhould make to the ſaid 
Hugh, a favourable Leaſe, which cannot be, if it be a convitionall Leaſe : 
Another point was; becauſe the Rent is not well demanded ; fo he hath 
demanded the whole Rent of the year, whereas but half a years Rent was 
only due. Coke, contrary : where the Proviſo is parcel of one ſentence which 
contains a Covenant, oz abꝛidgeth the Covenant, there it hall not amount to 
a Condition, but to an Exception, as a Gzant of a Rent-charge, Proviſo, that 
be 


Caſe, 
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Hawkins : 


he ſhall not charge the perſon, abztdgeth the fozce of the Gzant : ſo a Leaſe 
without impeachment of Waſt, Proviſo, that the Feoffee ſhall not do vo⸗ 
luntary Waſf,the ſame abzidgeth the liberty; But in our Caſe, this Proviſo 
makes a Condition, and not a Qualification of the ſentence, oz of any Co- 
venant contained in the ſentence, noz doth it participate altogether with the 
ſentence, but ſtands ſabſtantive, foz it was a full ſentence befoze : A'Feoff, 
ment in Fee with Warranty, Proviſo, that when he is impleaded, he ſhall 
not vonch J. S. the ſame is a good Condition, fog J. S. is a ſtranger: con« 


trary, that he ſhall not vonch the Feoffoz, :- And a Proviſo never makes 


a Covenant, and therefoze it ſhall be either a Condition, oz void. And he 
ſaid, That by the deviſe, Hugh Scott had a Leaſe without any Leaſe to be 
made by the Kecoverozs. As unto the demand of the whole Rent, where but 
half a years Rent was due, the ſame is good enough. And ſo was it adjudged 
in a Cafe betwixt Andrews and the Lo Cromwell; fog he is at his peril 
to pay the one moyetie, and in as much as he denieth the whole, he denieth 
every part. Jt was adjozned. 


Mich. 29 Eliz, In the Kings Bench. 
CLXXI. Hawkins Caſe. 


Ne Hawkins was ſeiſed of thzee Meſſuages in Bury in his Demeaſne 

as of Fee, and had iſſue, Robert, Chriſtian, and Joan; and deviſed all 

his ſaid Peſſuages to bis wife foz life, the remainder of one of the ſaid 
Meſſuages to his ſon Robert and his hetrs ; the remainder of another of his 
ſaid Þeſſuages to his daughter Chriſtian and to her heirs, and the remain⸗ 
der of the third $PelCuage, to Joan and her heirs, And farther, by his Will 
deviſed, That if any of his ſaid ines die withont of his body, that then 
the other ſurviving ſhall have totam illam partem,&c. between them equally 
to be divided. The De viſoꝛ dieth, the wife of the De viſoz dieth, Joan dieth, 
having iſſue, Robert dieth without iſſue, Chriſtian entrethj into all the houſe 
of Robert, and dieth, and her huſband holds in as Tenant by the Curteſie. 
Coke, The ſur ving childe (hall have the whole, and the {Tne of Joan ſhall 
have nothing; and he ſaid; That by this De vile, they have an Eſtate in 
tail, foz the Fee doth not veſt in any of them; foz it is wzitten, Who ſhall 


. ſurvive: But when one overlives, he (hall have in Fee, foz theſe wozds, 


totam illam partem, go to the whole Eſfate, as well as tothe whole Land. 
A deviſe my Land wholy to one, he hath Fee thereby: And he ſaid that 
the thzee Deviſees have Fee-tail, and Fee expedant each ſeverally as 
to the BeT-1age to him limited. Golding, contrary; Each hath an Eſtate 
tail in the houſe deviſed to him, and bat an Eſtate foz life, expectant upon 
the death of the other without iNae, foz there are no wozds by which it may 
appear what Eftate he ſhall have by the ſarvivozſhip. I grant the Caſe 
which Perkins dentes, but Littleton affirms (ſcil.) A Deviſe-to one of 
lands in perpetuum ; foz there the intent appeareth ; But where there are not 
wozds of Inheritance, noz woꝛds amounting to ſo much, then it ſhall be but 
an Eſtate fo2 life: And as to theſe wozds, totam partem illam, the ſame is 
all one as if he had ſaid, partem illam without the wozd totam. And alſo he 
ſaid, That where one only ſurvives,no further Eſtate veſts; foz there ought 
to be two to take by the lux vi voz; foz the wozds are, Equally to be divided be- 
twixt them, And then if it cannot accrue by ſarvivoz, then it ſhall deſtendʒ and 
if it had accrued to two by the ſarvtvoz, they ſhonld be thereof Tenants in 
common, not Joynt-tenan's by reaſon of theſe wozds, Equally to be divided. 
Clench, Juſtite. The wozrs, Totam illam partem, go to the houſe, and not 
to the Eſtate in it: Shure, Juſtice, — - and he ſaid, If both vaughs 

ters 
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ters had ſurvived, they ſhould have Fee in the honſe of Robert, but not by 
the Will, bat by deſcent in coparcinary : Alſo when two are dead, the ſon 
and one daughter, then it cannot be divided, therefoze the Mill as to that is 
void, and then the common Law ſhall take place, and put the houſe to the 
ine of one daughter. and of the other daughter ſurviving. Gawdy, Juſt ice, 
Pere is but an Eſtate fozlife in the ſurvivoz; At hath been objected, That 
then having but an Eate los life, the (ame Eſtate is dzowned by the de- 
ſcent of the , ſo as now the Eſtate limited by the Mill, is void; 
Lo which it may be anſwered, That although now, upon the matter it be 
void, vet. Ab inicio, it was not ſo; foz it became void by matter of later time, 
(ſcil.) by the deſcent of the Fee-ſimple ; fog if one of the daughters had died 
without tue befoze the death of Robert, ſo as the honſe of ſuch daughter 
fhould have rome ts the ſaid Robert and the other ſiſter, there is no coparci⸗ 
nary, tos the ſon hath all the Fee, and the moyetie of the ſame is executed, 
and the other moypetie erpectant, and the ſiſter hath a moyetie foz life, and 
then the Deviſe not void : Alſo here are not two ſurvives, ſo nothing is to 
be divided, arid therefoze the Law ſhall ſay, that the houſe of Robert is de⸗ 
ſcended, (icil.) the Fee of it to the daughter of Chriftian and Joan, and ſo 
Judgement was given againft the hnſband, who claims ts be Tenant by 
the Curtefie of the whole Peſſuage. 


Paſc. 27 Eliz. In the Common Pleas. 
CLXXII. Wye and Throgmortons Caſe. 


[| NB Debt upon a Bond by Wye, again Throgmorton, The Condition of 
the Dbligation, was to per team Covenants within a pair of Jndentures ; 
And the Covenant wherein the breach was aCigned was, That if R. W. 
other of the Plaintiff, ſhould ſay, Make aCarance of ſuch a Pannoz to the 
Wefendant, as the Conncel learned of the ſaid Dofenvant ſhould adviſe, Then 
if the Defendant payes unts the Plaintic 501. the Obligation to be void ; 
The Defendant by advice- of Councel, demanded a Releaſe with Warran- 
ty, &c. And by Periam and Windham, The ſame is not any ACurance, 
but a means to recover in value. Anderſoo, contrary ; That it was a 
Collaterall Warranty, &c. 


Hill. 28 Flix. Ia the Kings Bench. 
CLXXIII. Cropp and Hambledens Caſe. 


KH Treſpaſſe by Cropp againſt Eraſmus Hambleden, upon the ſpeciall 
Caſe was; That one Martin Haſtings was ſeiſed of the lands, 


where, &c. in the right of his wife, foz the life of the wife ; and that they - . 


both didLeaſe unto the Defendant foz years, rendzing Rent, payable at the 
Feaſt of St. Michael, and the Feaſt of the Annunciation, &c. with clauſe 
of re-entry, if the Rent be behinde, hy a Month after any of the ſald Feafts : 
and after the Feaſt of St. Michael, 26 Eliz and befoze the Month expired, 
the Lefſce, the now Defenvant,ſent bis ſervant anto the houſe of the LeCoz, 
foz to pay to him the Rent then due; the ſervant went unto the houſe of the 
Leſſoz, and there aſked tas him, to whom it was anſwered by ane Mary 
Briggs, daughter of the wife of the Leſſoz, who there dwelt in the ſaid houſe 
with her mother, that the Leſſoz was not at hame, foz which the ſaid ſervant 
delivered the ſaid Rent fo the ſaid Mary, requiring her to deliver the ſame 
over to the Leſſoʒ, upon his retozn to the houſe, in the name of his * ; 

ry 
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Mary reſerved the ſaid Rent, and upon the retozn of the Lefſoz,at his houſe, 


told yim all the matter afozeſatd, and that the ſervant of the LeCoz, the De- 
fendant, had required her to tender the ſaid Rent to the Leſoz, in the name 
of the Defendant, and ther eupon offered and tendered to him the ſaid Rent, 
and the Leſſoz refuſed it. And the Jury found, That the third half year be- 
foze the tender mentioned befoze, the Leſoz commanded the ſaid Mary to re- 
ceive the Rent then due, who did accozdingly, and that the next half year then 
tollowing, the ſaid Mary did receive the ſaid Rents, without commandment 
of the Lefſoz, but after the Lefſoz agreed unto it, and that the immediate half 
year befoze this tender in que ſt ion, the Defendant paid the Rent then dne, to 
the Lefſoz himſelf, who received it; And it was the opinion of Wray, chief 
Anftice,@hat this tender was good, and it is not like unto the caſe of an Ob⸗ 
ligation ; foz there the Obligee cannot have an Action of Debt befoze the laft 
day: dut here the Leſſoz might have diſtrained, oz have had an Acton of 
Debt befoze the Ponth expired, and ſo the Leſloʒ is bound by this tender; and 
by Gawdy, Juſtice, This tender cannot be ſaid a tender by a ſtranger , faz 
here Mary came in pꝛivity of the ſervant ofthe Lefſee, and as it is found by 
vervic,Mary tendered it to the Leſſoz,as being requeſted by the ſervant of the 
Leſſee : And afterwards, u pon conſideration had betwixt the Aufices them- 

ſelves; the Juſtices, vin Clench, Gawdy and Wray,(foz Shute was then fick) 

it was cleerly reſolved againſt the Plaintiff,and that the ſaid tender, as it is 

found in the Mer dia, is a good and ſufficient tender; and the Led Wray des 
livered the reaſon,as befozs, and further (aid, That if the ſaid Rent had been 

reſerved payable at the Feaſts afozeſaid, oz within a Ponth after each of 

them, there the tender as above, had not been good, noz ſhould binde the Leſ- 

ſoz , foz in ſuch caſe the Leſſoʒ could not diſtrain, oz have an Action of Debt 

foz the ſaid Kent befoze the Ponth expired. And this is caſe of ertremity, 

and deſerves no favoz, and here is no miſchief to the Leſſoz, foz he might 

da be had dis Rent in due time if he would, and his captions refuſall chall 

not avait him; And Judgement was given accozdingly. 


Triv, 33 Flix. In the Common Pleas, 
CLXXIV. Boſtock and Coverts Ce, 


Oſtock and his wife bzought a Writ of Dower againſt Covert, ſon and 
heir of her fozmer huſband, who pleaded, That the yuſvand of the De⸗ 
mandant was ſeiſed of lands, amounting to the number of zoo acres; and 
held the ſame by Knights-ſervice, and died ſeiſed; after whoſe death, by 
vertue of the Statute of 34 and 32H. 8. he entred tato 100 acres of the 
ſaid lands, as the third part of the ſaid lands deſcended, and held the ſame 
in ſeveralty, being the third part of the cleer yearly value of the whole diſ⸗ 
charged of Dower ; and that the wife onght to dave all her Dower out of 
the two parts deviſed. And Anderſon ſaid, That the Plea was not good; 
foz the heir who will take advantage of the Statute in that point, ought to 
enter generally as Tenant in common with the Deviſee, and then in a 
Writ of Dower it is a good Plea : ſo if after his entry as Tenant in com- 
mon, Partition be made betwirt him and the Deviſee,ſnch a Plea is good; 
but here he hath entred ſeverally into a third part, diſtina from the reſidae, 
and ſo hath ouſted the Deviſee of a third part ſeverally ; foz which cauſe 
he cannot have advantage of this Plea : To which, the reft of the Juſtices, 
Non contradixerunt. g 
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Sir John South wor Moore and Savils 
Caſe, Caſe. 5 


Paſc. 37 Elix. In the Exchequer. 
| CLXXV. ir John South wells Eaſe. 


Ir John Southwel of the Connty of Lancaſter 7 Julii, 19Eliz. made a 
Conveyance of his Lands to divers Feoffees and their Beirs, upan cons 
dition, that they ſhould finde him and his wife, and ſo many perſans in his 
one ers pzeferre his daughters in marriage, pay his debts, '&c. And if 
re fell out at the years end upon accompt made by the Feoffees any ſurs 
plaſage,-that then at the and of every ſach year, they ſhould anſwer ſuch 
ſur ge as ſhould then remain in their hands unerpended af the Rents 
and pzofits of his ſaid lands; with clauſe of Revocation, Ac. Afterwards, 
the ſaid Conveyance being in fozce, came the Statute of 23 Eliz, concerns 
ing Recuſants ; upon which ®tatute, the ſaid Southwel isnowendied ; and 
alterwards upon a Commiſſion iſuing ont of the Exchequer fo the Sheriff 
of Lancafter, to enquire of the lands of the ſald Southwel, although againtt 
the ſaid Conveyance it was given in Evidence, What after the (aid Convey, 
ance, the ſaid Sir John Southwel had granted Trees from off the ſaid lands, 
and had received Fines and Jncomes foz Leaſes,&c, yet the Jurdzs charged 
to enquire, would not finde that the ſaid Sir Job.Southwel had any lands,&c. 
And by ſpectall command from the Queen, it was referred aut of the Ex- 
uer, to all the Judges of England, Af the lands of the ſaid Sir John 
Southwel candeyer as afozeſaid, were ſubject to the ſaid Statute, and the 
figs thereof. And upon a great deliberation, it was by them, all re- 
olved and agreed, That e the ſald Conveyance, the laid 
lands were liable ta the ſaid ®tatute: as tothe Jurozs, who again 
the Evidence given to them foz the Nueen, gabe their Uerdidf (ut ſupra) 
Pꝛoces was awarved againſt them ont of the Caurt of Exchequer, foz to 
appear befoze the Lozd Treaſurer and the Barons. And foz theit ſaid con⸗ 
tempt, they were committed to the Fleet, and each of them fined 50 l. 


Tris. 27 Eliz, In the Exchequer. 


CLXXVI. Moore and Savills Caſe. 


[ NP an Ejectione firm#, by Moore againſt Savel, the Caſe was, That Mes 
nant in tail Leaſed the land to the father, mother, and ſon foz their lives, 
by Andenture, In whicy it was compzehended, That foz as much as the Lel⸗ 
ſoz is but Tenant in fail, and ſo cannot by Law limit theſe Eccates by way 
of Rematnder, but joyntly in poſſeſſion ; and his intent was, That becauſe 
this Leaſe was pzocured and obtained at the ſpectall ſait, and cofts and chat⸗ 
ges of the father, That the laid ſon chould ſiffer his father, and after him his 
mother,to take the pzoffts of the ſai» lands demiſed, and to occupy and hold the 
ſain lands tu theit only pzofft without interruption of the ſaid ſon, notwiths 
ſtanding his joynt Eſtate in poſſeſſion with them, Proviſum iꝑitur eſt, That 
if the ſalty ſon ſhall challenge, claim, demand, oz take any pꝛoſits of the lands 
ſo demiſed, oz enter into the ſame, during the life of his ſaid father az mos 
ther, That then the Tate to him limited by the ſaid Indenture ſhould ceaſe, 
any be ufterly void. And it was the eleer op of the whole Court, That 
this Condition and Proviſo was utterly bold, foz it is contrary to the Eſtate 
limited befoze ; as the caſe cited by Coke at the Bar. It A Leaſe to you my 
lands foz 20 years, Proviſo, that you ſhall not occupy the ſame the two fit it 
years, the ſame Proviſo is void and contrary, and repugnant to the Eftate. a 

Mich. 


Ted Comwel and 
Townſends Caſe. 


* 


Mich. 28 Eliz. In the Star-Chamber. 
CLAXVII. Lord Cromwell and Townſends Caſe, 


| 8 Lozd Cromwel, Exhibited a Hill tato the Star · Chamber, againſt 
Roger Townſend, Eq. foz that the ſaid Roger Townſend, in an Adion 
betwixt James Taverner Platatiff, and James Cromwel Farmoz, of the ſaiy 
Load Cromwel Defendant, in Treſpaſſe, 'in'the favoz and unlawfull mains 
tenance of the ſaid Taverncr,did pzocure a partiall Jury to be retozned. And 
upon the hearing of the Cauſe, the matter giben in Evidence was, That the 
ſais Taverner was a Copiholder of the ſaid Lozd Cromwel, and that the ſaiv 
ond Cromwel, pzetending that the ſaid Taverner had fozfeited his Copthold, 
cauſed the ſaid James Cromwell to make an Tatry,: in the right of the ſald 
KL02d, upon the ſaid Tayernes, upon which Entre, Tayerner bzought an 
Action of LxeſpaCe againft the ſaty James Cromwel, Jn which Action the 
parties were at Iſſue upon the fosfeiture. And, befqze any Venire facias 
igued fazth, Taverner hearing that one Steward, who was Bailiff of the 
Franchize, under the Earl af Arundel, and who gught to make the Pan- 
nel. 8c. was.parpoſed to have made the laid Pannel not dale; viz. toretozn 
therein, great Gentlemen of the County, who wert L020s of Pannoꝛs, in fa- 
wur of the ſaid Load Cromwel went unto the ſaid Roger Townſend, who 
was then one of the pzincipall ſervants and agents of the ſaid Earl, and 
ſhewed to him. that if thoſe great yerſans, and Lgzds of Pannozs be retozned 
fo2 the trial of that iſſue, peradventure they would not ſo gaſtly appear foz 
the erpe dition ot the parties, as people of leCer condition ; and alſo many of 
them being Loꝛds of Pannozs, and da ding cuſtomary Tenants, and theres 
faze not indifferent to try that Iue, and paved his Wer fo the ſaid 
Sceward, fo; the making of an indifferent Pannell; where, upon a con- 
ference with the ſaid Steward foz the making of an indifferent Pannel, and 
chewing to him, that the making of the ſaid Pannel was not conventent, oz 
any equall courſe to retozn, Knights, Eſquires, oz Lo2vs of Pannozs, but 
rather ſuch ſufficient perſons, fo2 the greater expedition of Juffice, and in- 
vifferency of the triall ; Aad afterwards the ſaid Taverner exhibited a Pe- 
tition, hc wing all the ſpeciall matter, and pzaying him to give Dzver foz 
the making of an indiffernt Pannel foz the triall of that Cauſe, which Pe⸗ 
tition was delivered ta the id Earle by the (aid Townſend, in the name 
of the ſaid Taverner. Upon which, the Earl dip referre the ſaid matter 
to thaee of his chiefeſt agents and Couacellozs,. i. Dickſcy, Townſend, find 
Carrel, and delivered ta them the book of Freeholders- within the ſata 
Franchize, who, accozding to their CommiCion made a Pannell which was 
retozued; and the Aurx paſſed with the ſaid James Cromwel in the right of 
the laid Lom: And if this intermedling of Townſend. with this matter, 
as abo velatd, S c. eſpecially. kis conference with the Bailiff, be mainte- 
nance 02 not, was the Queſtion. And by the Lo2d Anderſon and the Lozy 
Wray, chief Juſtices, Jt was delivered fes Law, That becauſe the ſaid 
Townſend was in manner a ſervant: af the (aid Earl, who had refozn of 
Writs, and one of his pʒincipall Councellozs and agents, and hearing, Ex 
in ſinuatione, of the ſaid Taverner, the miſdemeangz of the Baill of his Lov 
could not do better, then to chew to the Bailiff his duty. foz it concerned the 
honoz 4f his Lozd, and alſo his Inheritance in the Franchize ; But if the 
laid Townſend had been a meer ſtranger to the ſaty Carl, ſo as no ſach 
pꝛivity had been betwirt them, it had been cleerly maintenance in Town(- 


end ; as it was lately avjudged in this Court, in the Caſe of one Gifford ; 6;g0.4; Caſe; 


where the parties being at Iſſue, and a YVenire facias was to the Sheriff to 
| Jetozn 
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retozn a Aury, a ſtranger wzote to one of the Aurozs who was retozned in 
the Pannel, peaying him to appear at the day, and to do in the Cauſe ac- 
cozding to his Conſcience ; and that was adjudged Maintenance. And af- 
terwards, upon the full hearing of the cauſe, the ſaid Townſend, by the 
ſentence of the ſaid Court, was acquitted of every Maintenance, with great 
allowance and appꝛobation of many Lozds of the Councel there pzelent 3 
Bromley Cancellatio tantum exclamante. 


33 Eliz. In the Exchequer. 
CLXXVIII. Sir Moil Finches Caſe. 


1* Caſe was this; The King and Queen, Philip and Mary, leaſed fo; 
ſeventy years foz certain Rent payable at the Feaſts of St. Michael 
and the Annunciation ; Proviſo, that if the Rent be behinde, and not payd 
by the ſpace of fozty days after any of the Feaſts afozeſaid, that the Leaſe _ 
ſhall ceaſe and be voyd. At Mich. 9 Eliz. the Rent was not payd accozd⸗ 
ingto the Provifo, but a Ponth after the ſaid fozty days it was payd, and 
Acquittance given foz it; and ſo the Rents due after unto 30 Eliz. were 
duly payd, and Acquittances given foz the lame. The Queen gave and 
granted the Reverſion in Fee to lr Thomas Henage, &c. and after it was 
found by Office that the Kent was arrear, ut ſupra : ir Thomas Henage 
entered, and leaſed foz years to Wir Moif Finch, who being ejeged, bzought 
Quo minus in the nature of an Ejectione Firmæ, &c. It was argued by 
Coke, That this Leaſe upon the matter afozeſaid is avoydablo by the 
Patentee, and that without Dice ; foz the concluſion of the Proviſo is not, 
that the Queen ſhall re-enter, but that the Leaſe ſhall ceaſe and be boyd: 
and the Queen is not dziven to demand her Rent, as in ſuch caſe a Subject 
is tyed. And he compared it tothe Caſe of a common perſon ; Af a com- 
mon perſon leaſeth foz years, upon condition, that if the LefNee doth not 
build npon the Land demiſed a Youſe within a year after, that the Leaſe 
ſha't be voyd, and afterwards grants the Reverſion to a ſtranger : the 
Gz ntee ſhall have advantage of this Condition, be it bzoken befoze 02 after 
the Gzant; foꝛ the Leaſe in ſuch caſe is voyd, not onely voydable ; and the 
canſe is, becanſe the Condition is collateral : which ſee 11H. 7. 17. A 
Leaſe foz years is made upon condition, that if the Leſſee doth not go to 
Rome befoze ſuch a day, that the Leaſe ſhall be voyd; the Leſſo2 grants 
the Reverſion over, the Leſſee attozns, and doth not go to Rome within the 
term appointed, the Gzantee may re-enter; contrary, if the concluſion of 
the Condition had been by way of re-entry, foz then it hould run in pꝛivity 
by the common Law: But where a Leaſe with ſuch Condition was made 
foz life, with this concluſion of the Condition, that the Leaſe Call be voyd, 
the G2antee ſhall not take advantage of that by the common Law, foz there 
the Eftate is not voyd until re-entry, foz there is a Freehold which ought 
to be avoyded by Entry : But in our caſe the Condition is upon the matter 
collateral, foz no Demand is requiſite to take advantage of the Condition. 
And he ſaid, Jt is a general Rule, where in the caſe of a common pcrſon 
an Eſtate may bs deveſted without Satry, there in the caſe of the Queen 
there needs not any Office ; but here in our caſe, it it had been the caſe of a 
common perſon, the Eſtate ſhould be deveſted without Entry, therefo:e in 
the caſe of the Queen without Dffice : Dee Stamford fog the Major Pro- 
poſition 55. but it doth not veſt to Have Treſpaſs befoze Entry: and he 
vouched the Caſe of Browning and Beſton, Plow. 136. where ſach Leaſe, 
after ſuch Condition bzoken, is meerly voyd and digolved, And he ſaid, 
that it was the Opinion of the Juſtices of the Common Pleas, now late, 


That 
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That a Releaſe to ſuch Leſſee, after the condition woken, nibiloperatue ; 
foz after the Condition baoken he is but-Tenant at ſufferance p aud aLeaſe 
foz pears, being but a Chattel, may begin without ceremony, and end with- 
out ceremony: 2 Hl. 7.8. It the King make a Leaſe foz years, with clauſe 
of Re-entry foz not payment of the Kent, although the Kent be -bebinde, 
pet the King ſhall not re-enter befoze Office fonyd ; and there ought*to be 
a eiſure, fas the Leaſe is not voyd by the non-payment of the Konts but 
onely voydable : but if the Leaſe be voyd foz not payment, as in aur caſs 
it is, to what purpoſe ſhall an Office be? fas by the. meer contra the Leaſe 
ceaſeth, without re-entry, oz without Difice : Wnt admit that the Leaſe 
ſhall not ceaſe without Office, and befoze Office the Queen grants the 
Reverſion over, yet an Dffice found after the Gzant ſhall a vod the Leaſe 
as well as if it had been found befoze theGzant. A Leaſe is made upon 
condition, that tf the LefCoz build a Youſs upon the Land leaſed, and pay to 
the Leſſee 20 l. that then the Leaſe ſhall ve voyd ; the LeCoz builds the 
Youſe, and afterwarvs grants the Reverſion, the Gzanfee pays the 20 l. 
now the Leaſe is voyd, although the Condition be partly perfozmed in the 
time of the Leſſoz, and partly in the time of the Gzantee. 0 here, al- 
though the Gzant of the Queen be Peſn between the non-payment of the 
Rent, and the Dffice ; foz the Queen is nat entitled by the D&ice to the 
Land, but by the Condition bzoken, and the Dffice is onely toinfozm- the 
Queen of her Title; and when the Dffice is once found, it Gall relate un- 
to the time of the Condition bzoken, and hill be of ſuch fozce as if then 
it had deen found: and here in our caſe an Þffice was neceſſary foz to en- 
title the Queen to the mean pꝛoſits due bet wixt the Rent arrear, and the 
Gzant of the Queen, with which the Queen by her Gzant hath not diſpens 
ted; and without Office the could not have them; foz the arrearages of the 
Rent do not paſs to the Patentee, no moze then if the Queen be ſeiſed of 
an Avvowſon, and the Church become voyd if the Queen grant the Ad» 
vowſon unto another, the avoydance hall not paſs. The Kiog ſeiſed of a 
Rent which is arrear, grants the ſaid Rent, ths arrearages ſhall not paſs t 
Do here of the mean pzofits, fo2 they are flowers fain from the (talk, &c. 
Godfrey contrary ; and he ſaid, That the Leaſe is in being not impeach- 
ed by the Condition, oz the Office ; and ſaiv, That notwithſtanding that 
the wozd3 of the Leaſe are, That the Leaſe ſhall be voyd, yet befoze that 
an Dfice be found, the Leaſe ſhall not be avoyded: In all caſes where 
the Queen is entitnled to any thing, 02 to defeat the Eſtate of another, an 
Otkice is neceſſary ; and that ground is taken in the caſe of the Lozd Bark- 
ley, Plow. Com. 229. by Brown , therefoze here, it onght to be found by 
Dffice : See alſo the Caſe of the Biſhop of Chicbeſter, Fitz. N. B. Forfeiture 
18. 46 E. 3. The Biſhop leaſed foz life certain Lands given by the Pꝛo⸗ 
genito2s of the King, as parcel of the Baron of the Biſhopzick, renver- 
ing zo l. Rent; and afterwards, by aſſent of the Dean and Chapter, re- 
leaſed a great part of the ſaid Rent; the Leaſe and the Rent onght to be 
found by Office. Do an Alienation in Mortmain ought to be found by Of⸗ 
fice, betauſe the intereſt of another is to be defeated : o where the Kings 
Tenant ceaſeth, &c. the Uillein of the King parchafeth Lands, oz but a 
Leaſe fo2z years: Do where the King is but to have annum diem & vaſtum, 
Waſte committed by the Committee of the King: Leflee of the King fog 
pears makes a Feoffment in Fee; in all theſe caſes the King, without Of 
fice, ſhall not be entituled. The ſame Law is in caſe of a Condition 
bzoken ; which ſee 2 H. 7. 8. Plow. 213. Frowick in his Reading puts this 
caſe ; A Subjec leaicth foz years upon condition, which is afterwards 
broken, and afterwards the Leſſoz becomes King, here needs no Office, 


fe at the time cf the bzeach of the Condition the Leſſe2 was not King. Forbiſher and 
The Caſe betwixt Sir Martin Forbiſher and one Bunny was, That the Bunnies Caſe, 
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Queen made a Leaſe ot Dutchy Land upon Condition, which was broken: 
It was holven, that here there needs not any Otkice, foz the Queen had 
thoſe Lands ſevered from the Crown' by Parliament, and they paſs by the 
Duchy Seal by Livery,:and affoznment of the Tenants : The Queen 
leaſeth foz pears, Proviſo, that the Leſſee ſhall not alten; ſuch alienatton 
againſt ſuct 1 Condition dught to be found by Dfice : and therefoze at 
this day, where a Fozfeiture is given to the King, &c. by Statute, the wozds 
are, That the King ſhall be ſeiſed without Office: And as to the Relation 
of an Dffice, heſaid, That an Dffice may have a Relation as to mean pꝛo⸗ 
fits, but not as to veſt the intereſt from the time of the Title accrued. 
And although that in the Gzant of the Queen ta &tr Thomas Henage there 
be theſe wozds, Non obſtante, the not finding any Dffice , pet in this caſe 
an Dffice isneceſſary, fo2 the Queen cannot diſpenſe with the Law, ſo to 
alter o2 change the Law, as to make Lands in Borough-Engliſh deſcendable 
at the common Law: Ss if the King make a Leaſe foz years, with clanſe 
of re-entry, and afterwards grants the Reverſion over to a @ubjec ; and 
further grants, that if the Rent be behinde, that the Lefoz may re-enter 
withont demand; pet the Gzantee ought to demand the Rent. And, as 
our caſe is here, there needs not any Dffice to entitle the Queen to the 
Dean pzofits; fo; although that the Rent was not payd at the dap, pet it 
was- payd after, and all Rent due afterwards, and Acquittances given 
foz the lame; which matter we have ſpecially pleaded to the intent afozes 
ſatd. upon which the other ſide have demurred, and thereby have confeſſed 
it, &c. But this Ockice doth not give any intereſt to the Queen in the 
thing leaſed, foz ſhe hath granted them over befoze, by which the hath dil⸗ 
abled her ſelf to take advantage of the Condition afozeſatd, fez ſhe bath 
ſurceaſed her time: 8 H. 5. Traverſe 47. Tenant foz life fozteits his E- 
ſkate, and befoze the King ſeiſeth, the Tenant foz life dyeth, he in the Re- 
verſion may enter, and the King ſhall not ſeiſe, foz the King bath ſur⸗ 
ceaſed his time. And if the Queen ſhould have advantage of this Ccndi- 
tion, che ſhould avoyd her own Gzant, which ſhould be a great inconvent, 
ente: The Queen leaſeth foz years, Proviſo, that the Leſſee ſhall not do 
Waſte; the Queen grants over the Reverſion after Waſte done, Office is 
found, the Queen gains nothing by it. Jt was agreed in the Caſe betwirt 
Knight and Beech, 28 Eliz. That the Gzant of the Queen Meſn between 
the award of the Commiſſion, and the Retozn of it was good; foz the 
Title of the Queen appeareth of Recozd, although that the Commiſſion 
was not retozned befoze the Gzant made: And if an Dffice ſhould relate 
unto the time of the Condition bzoken, it ſhould be in vain to argue that 
potnt : fo: in the latd caſe it was holden a. Recozd, when the Jurozs had 
put their Deals to if, befoze that it be enrolled : The acceptance of the 
Rent, and the Acquittances thereof are pleaded, 1. To pzove, that there 
is no cauſe to finde an Office in this caſe, foz the Queen is anſwered the 
Mean pzofits: 2. To pzove, that the Queen hath waved and refuſed to 
take the benefit of the Condition, but not to conclude the Queen, and then 
you cannot fozce her to take the benefit of the Condition: As the King, 
Lozd, and Tenant, the Tenant dyeth, his Yeir within age, the King acs 
cepteth of the Services of the Heir, and afterwards grants over the 
— after Dffice is found, the King ſhall not have the Ward, 

p, &c. 

At another day it was argue by Popham, Attozny General, koz the 
Plaintif#,..and he ſaid, That upon not payment of the Kent, the Leaſe is 
ipſo facto voyd, withont any Dffice found thereof, and that by reaſon of 
theſe woꝛds, [ſhall be voyd ; ] foz he ſaid, It is not a Conditton, but rather 
a limitation: As if the King make a Leaſe to th2ee foz eighty years, ſi 
tam diu vixerint, one of them dyeth, the Leaſe is determined _ 

ffice ; 
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Entry might grant over, and 
it is a limitation, and by the li 
Gzant ; contrary, if it had been by wozvs of re-entry 
pears, Proviſo, that if the Leſſee hall dee 
thall ceaſe ; the Lefoz grants the Reverſion over, zantee ſhall take 
advantage thereof by che common Law-: See the Caſe 11 H. 7, 17. it is 
a limitation, and not a Condition. And he ſaid, in this caſe an Otkice is 


good: 2. To make the Dccnpter accountable fog the Pean pzofits, and to 
give recompence, which the Queen is not enabled unto without Dffice. 
And here the Patontee ſhall have advantage of the ceſſer cf this Leaſe : 
Foz, 1. Ye hath the Inheritance lawfally : and, 2. The Leaſe is deter, 
mined. Ak there were no Non obſtante in the Letters Patents, the ſaiv 
Leaſe onght to have been recited, if it had not been determined; and if it 
be determined (as this caſe is) it onght to be recited, if there were not a 
Non obftante; foz non conſtat to the Queen, if it be determined oz not: 
And he ſaid, That Leaſes which are of Recozd, are to be recited in pa- 
tents of the King, but not thuſe which are not of Recozd, foz Leaſes on 
Reco2d may be eaſily found, but contrary of Leaſes in Fait : but in our 
caſe all is helped by the Non obftante ; foz the wozns of the Letters Patents 
are, Non obſtante, That no Dffice be thereof found, miſrecital oz non- 
recital of the fozmer Leaſes, xc. It hath been objected, That becauſe that 
the Law of the Land is, That in Gzants of the King, all fozmer Eſtates 
ought to be recited, the Non obſtante of the Queen mall not help it: To 
that he ſaid, That where the Law makes foz the Queen, there the Queen 
foz a particular reſpea may diſpenſe with the Law. If the Queen be de- 
ceived by the not recital, that makes the Letters Patents naught; but if the 
Queen be not deceived by the non xecital, the ſame ſhall not hurt. And it 
is clear, That the Queen may diſpenſe with a Statute Law, although per- 
haps not with the common Law: The Queen grants upon ſaggeſtion, if 
the ſuggeſtion be falſe, the Patent is voyd, becauſe the Queen is deceived 
in her Gꝛant: and if the ſaggeſtton reſt in Articles, and ſome of the Ar- 
ticles be falle, the Patent fo that is vod: but if inthe Patent ſuch clauſe 
be, That be the ſuggeſtion true or falſe, the patent ſhall be good: Af the 
King ſeiſed of a Bannoz, to which an Advowſon is appendant, grant the 
Mannoz, cum pertinentiis, the Advowſon ſhall not paſs ; But if the G2zant 
be in tam amplis modo & forma, &c, prout ipſe Rex tenuit, the Advowſon 
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ſhall paſs. + And he ſaiv, That the Dffice here is not neceſſary to deter, 
mine the Leafe, but to ena bie the Queen to puntth the Leflee fog the conti, 
nuance of his poſſeſſion : And if the concluſion of the Conditton had been 
by way of re-entry foz non-payment of the Rent, andafter the Rent is be- 
hinde, and afterwards the accepts the Rent due after, the Queen 
is not hounden by that, but upon an Dffice found the chall avoyd the 
Leaſe. 1 1 | 
Drew, Serjeant, contrary ; and he ſaid, Chat here is a condition, but 
not a limitatien; foʒ here is the natural n of a Condition, (ſeil.) Pro- 
viſo. Wome Caſes put by Popdam are Conditions, and not limitations ; 
As a Leaſe fo2 years, Proviſo, that if the Leſlee dye within the term, that 
then the Leaſs Wall be voyd ; the ſame is a Condition: And in many 
Caſes many words (leſs apt then theſe in our: Caſe) ſhall make a Conditi- 
on: As a Feoffment, dummodo ſolvat, &c. And he ſaid, That withoat 
an Dffice the Leaſe is not voyd : Dee 35 H. 6.57. The King giveth to'Keli- 
gious uſe certain Lands, ad effectum, to finde a certain number of Monks, 
to hold in Frankalmoign : the King in that caſe cannot have Ceſſavit, foz 
the Services are not certain; but if it be found by Dffice, that they have 
not their number, 02 do not make their Pzayers, the King ſhall ceaſe; by 
Br, t. Office 4. And he ſaid, that this was often vone in the time of King 
Hemy the eighth ; Lands given, Habend, pro erectione Collegii Cardi- 
nalis Eborum, &c. Where the King ts to have Lands but as a pledg, as foz 
an Alienation without licenſe, Dffice ought to be foand of ſuch Alienati- 
on: So ok a Feofment made to an Alien; otherwiſe it is in caſe of ne» 
ceſſity, becauſe the Freehold cannot be in abeyance : Tenant'of the King 
is attaintedof Treaſon befoze 33 H. 8. the King hall have the Land in 
point of common Eſcheat until Dffice be found, and afterwards by fo2ce 
of the Attainder. Wo if the Tenant of a Subject be attainted of Treaſon 
befoze Office found, the Land ſhall be in the Lozd, but after Dffice it hall 
be in the King: 7 H. 4. If the Kings Tenant dyeth, his Beir within age, 
the King may ſeiſe the Body, and grant it over withont Office, but not the 
Lands: Ses fog the ſame 5 E. 6. Br. Office 55. in the Caſe of Charls Bran- 
don. 35 E. 3. Villinage 22. The Uillein of the King purchaſeth Goods 
and Chattels, the pzoperty of them is in the King befoze Office oz ſeiſare, 
but in the caſe of Lands he ought to ſeiſe: Af this had been the caſe of a 
common perſon, the Leaſe ſhould not be avopded without demand, there- 
foze neither in the Caſc of the King without Dice : Ion as the Leaſe it 
ſelf was made by matter of Recc2d, (o it ought to be avoyded by matter of 
Recozd, otherwiſe it ſhall not be taken voyd in Law, notwithſtanding 
that the wozbs are, That the Leaſe ſhall bevoyd. By the Statute of 11 H.7. 
Alienations and Diſcontinuances by Women are made voyd, the ſame 
ought not to be holden altogether voyd as betwirt ſuch Moman and the 
Alienee , but onely betwirt the Woman and the Meir. The Statute of 
I Eliz, enads, That all Leaſes made by a Biſhop above the term of twen- 
ty one years, ſhall be voyd ; the lame hall not be conſtrued to be vopd, 
but onely as to the @ucceſſo2, fo2 it hall binde the Leſſoz bimſelf, as it was 
adjudged 5 Eliz. in the Caſe of the Biſhop of Bache. As unto the Office 
here in our caſe, the ſame ſhall not enure to avoyd the Leaſe, but onely to 
enable the Queen to puniſh the party foz the Mean profits after the bꝛeak⸗ 
ing of the Condition: But in our caſe, nothing is due to the Queen foz 
the Pean pzofits, foz we have ſhewed the payment of all the Rents, and 
the Arrearages thereof, after the weach of the Condition, and befoze the 
Gzant of the King; and therefoze this ©ffice, being foz no uſe, ſhall be 
vopd, unleſs it had been found, that the Wand was of moze yearly value 
then the Rent, &c. As in the caſe of common experience of Chantries, the 
Lands (hall not be intended to be of greater value then the Kent to be 
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payd out ol it, it not that it be found by Office: When the Queen hath after 
received the Rent, and granted over the Keverſion, now the Fozfeiture is 
purged, not by way of concluſion, but it amonnts to as mach as it the 
Queen had ſaid, That he would not take benefit of it: 4 H. 6, Champer- 
nouns Caſe : The King, by taking in Ward of the Beit of the Donee, 
hath waved the Meir of the Donoz : See Plow. in the Lozd Barkleys Caſe, 
3*Eliz. 237. and F. N. B. 143. And here in our caſe, when the Queen grants 
over the Reverſion, here the whole uſe of an Office is gone; foz no Dfftce 
ſhall be found fo2 the benefit of a @ubjeq : and as to the Queen, no benefit 
ſhall accrue unto her by ſuch Office, foz if ſhe by ſuch Dffice ſhall be en- 
tituled to the poſſeſſion, ſhe ſhould avoyd her own Gzant of the Reverſion ; 
fo2 ſhe ought to have as great an Eſtate by the bzeach of Condition, as the 
had at the time of the Condition: And in this caſe the Dffice comes too 
late foz the Queen, &c, as in the Lozd Lovels Caſe, Plow. 18 Eliz. 482. 
A Leaſe foz years is made unto an Alien, upon condition, that if the Alien 
pay ſuch a ſum of Pony to the Leſſo2 at any time during the Leaſe, that 
he hall have Fee; the Alien is made a Denizen, the Monp is payd, and 
all that is found by Office: The Queen ſhalt not have the Fee, foz at 
the time of the veſting of the Fee the Leſſee was Denizen; and the Dffice 
ſhall not relate to the time when the Fee veſts, and no further, bnt to avoyd 
incumbꝛances: and lo in (ſuch caſe the Office comes too late. And if the 
Kings Uillein purchaſeth Lands, and the King make him free, and after 
wards Office is found, the ſame hall not entitle the King, but the Uillein 
manumitted ſhall hold the Land: So in our caſe, the Queen after this 
Gzant ſhall not take the benefit of this Office, oz bzeach of the Condition 
found by it. 

And afterwards, Manwood, chief Baron, gave ozder, That thoſe who do 
argue after, (hall ſpeak but to two points : 

1. Where the Queen Leaſes foz years, rendzing rent payable at the Re- 
ceipt at Weſt. in which Leaſe there is a Proviſo, That if the Rent be behind, 
the Leaſe ſhall be void; If now the Rent not being payed, the Leaſe ſhall 
be void without any Dffice 

2. To what effect an Office now ſhall be, being found after the Queen 
bath granted the Inheritance over. 

At another day, Owen, Serſeant, argued to the contrary; and he ſaid, the 
Leaſc is void without any Office: fo2 as a Leaſe fo2 years may be made by 
contrac, ſo it may be a voided by wozds of contrac, otherwiſe it is of Free- 
bold ; So that a Leaſe ſhall be avoided without entry, 6 E.6. 137,138. Plow. 
Brownings and Beftons Caſe , Dffices are of two ſozts : Firſt, entituling the 
Queen, as purchaſe of an Alten, purchaſe of Uillein, alienation in Mort» 
main; and offices infoꝛming the Nueen, where ſhe hath intereſt in the land 
befo2e, as in our Caſe here: Admit that the Dffice was neceNary to finde 
the bzeach of the Condition; the Patentee (hall take the bene ſtt of it: foz 
being found by Dffice, that the Queen hath made ſuch a Leaſe with condi- 
tion to be void foz non-payment of Rent, and that at ſuch a day the Kent 
was behinde, now, being of Recozd, every ſubjec ſhall take advantage of it: 
As where the huſband makes a Feofment in Fee upon condition, of the land 
of his wife, and dieth ; Ik the heir enter fo2 the condition bzoken, now may 
the wife enter upon him; foz now the diſcontinuance is avoided : See 
11 H. 7. 17. Where the Gzantee of the Reverſion ſhall take advantage of 
a condition, ut ſupra, concluding, that the Leaſe ſhall be void: And lee 
136. Plowd. Beſtons Caſe. And although after the default of payment, the 
Rent due afterwards was accepted, yet that ſhall not concluds the Queen; 
fo2 this acceptance is not under the great Seal, but only done by the Dffice : 
Alſo the Leaſe being void, koz the non-payment, cannot be made good by ac- 
ceptance afterwards. 

Atkinſon, 
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Atkinſon, contrary, Although,that the Leaſe be vold, de facto, yet untill it 
appeareth to the Conrt,the Court cannot ſay it is void, oʒ not void: therefoze 
Dffice is neceſſary to aſcertain the Court: The Queen is a body Politique, 
and the chief body Politique above others, becauſe ſhe is the Maker, Authdz, 
and Creatoz of all other Cozpbzations ; and that is the teaſon, that the King 
cannot ſpeak without wziting ; and this is the moſt ſolemn waiting: i. 
Waiting of Recozd ; Do ſhe cannot take but by Recozd : And in dar Caſe, 
It doth not appear by any wziting of Recozd, the Rent was behinde ; any it 
is agreeable to the Pajeſty of the King to do nothing without matter of Re- 
cod ; which ſee 4 Eliz. in the caſe of the Dutchie: And he ſat, there is no 
difference betwirt the Caſe in 2 H. 7. and our Caſe: In each Caſe it is a 
Ltaſe fog pears, Rent reſerved, in this only differing; that there is a clanſe 
of re-entry; and here the concluſion of the Condition, is that that the Leaſe 
ſhall be void; but in both caſes, none can ſay that the Rent is behinde, un- 
tiu it be found by Office, therefoze none can ſay, that the Leaſe is votb,natill 
Dffice found: See by Thorp, 35 E. 3. Chattels perſonals of the Kings Uil- 
leins,are in the King without Dffice, foz ſach things may be loſt oz wozn, 
contrary of Chattels Reals; as a Leaſe foz years , foz land cannot but contt- 
nue: and ſuch things which may be in the King without wziting, he may 
grant without wziting, as a chain;of Gold, oz a Yozſe, Deodands, Felons 
goods, Wreck,&c. veſt withont Dffice, becauſe Chattels perſonals : See 
20 E. 4. 11. contrary, when they are Chattels Reals, and permanent; foz 
there an Dffice is netefſary : In the Caſe of year, dap, and waſte, an Dffice 
ought to be found, Ergo, a multo fortiori, in caſe of a Leaſe foz years,which 
is a greater intereſt, &c. 49 E. 3. 11. here is a generall Rvle, Quo modo 
quodque ligatur, eo modo diffolvitur : That which paſſeth by Livery onght 
to be reduced by re-entry, that which begins by Recozd, oaght to be de⸗ 
termined by Necozd; and here in our Caſe, the land cannot depart from 
the King without Recozd, therefoze it ſhall not revert without Necozd; al- 
though that the bzeach of the condition be but matter of fac, yet the pzoof of 
that onght to be of Recozd ; And here in dur Caſe, is a condition, and not 
a limitation. And he ſaid, that in the Caſe often cited befoze of 11H, 7.17, 
it ts a limitation, and not a condition; Foz if it wers a condition, the 
Gzantee by the Law could not take advantage of it, becauſe not pzivie ; 
and he was cleer of opinion, that where the wozvs are, That the Leaſe ſhall 
ceaſe, oz thall be void ; yet in ſach caſes there ought to be an Dffice, foz in 
Leaſes of the King there needs no re-entry, becauſe the King (to ſpeak 
pzoperly,) cannot re-enter. And the words, [ That the Leaſe ſhall be void] 
do amount to wozds of re-entry, and he ſaid, That in the caſe of a common 


- perſon, upon ſuch a condition bzoken, the land ſhall not be in the Lefſoz, 


without re-entry, no moze ſhall they be here in the caſe of the Queen with, 
out an Dffice : Allo the Rent reſerved upon this Leaſe was behinde, and 
the Lefſee continuing the poſſeſſion, the Queen by acceptance of the Rent, 
bath affirmed the party Tenant, and afterwarvs granted the Reverſton over 
befoze any Office found of that matter; Now the Leſſee is diſcharged, and 
ſhall never be impeached foz the ſaid Rent behinde; and the Gzanf, Ex cer- 
ra ſcientia, &c. aſter found, ſhall not defeat this Gzant by any relation. 
And the Queen by her Gzant hath given included, all the advantage which 
accrued unts her by the bzeach of the Condition: And as fo that which hath 
been objected, That in the Letters there are theſs wozds, Notwith- 
fanding the not finding of any Office,&c. truly, the (ame makes the matter 
moze cleer foz us; foz by theſe wozps, it is apparent, that the Queen would 
not have an Otkice ſound; and if ſo, then the land paſeth as in Reverſton, 
and the Queen may diſpenſe with a thing concerning her ſelf : as of late it 
was adjudged in the Caſe of one Michel. The Aueen makes a Leaſe 
te years, rendzing Rent, $i potatur, At was holden in ſach caſe, that ths 
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Rent in ſach caſe,ought to be demanded by the Queens officer ; and in ſach [19 
caſe the Queen may well enough diſpenſe with her Pzerogattve; aad hers 1 
the Queen contei ved, that ſhe ſhould not have an Otkice nos have her Title | | + 
found by tt: Manwood, chief Waron, The Queen Leaſeth fog years upon | 
convition, That if the Leſſee doth not marry. within two years, that the | 
Leaſe ſhall be. void, whether hers there ought to be an Dffice oz not, 
Atkinſon ſaid, Chat here ought to be an Dffice. 

At another day, At was argued again by Godfrey, This Leaſe is not 
void, Ipſo facto, fez the not payment of the Rent, which is but matter in fad: 
and as this Leaſe hath his beginning by matter of Kecozd, ſo alſo his end | 
hall be by matter of Recozd : In caſes of a common perſon, there ought to 
be a demand, therefoze in caſe of the King, an Dfice, as in the caſe of a | 
common perſon demand onght to be as well where the Condition is by way 
of re-entry, as that the Leaſe (hall be void; therefoze in both caſes, in the | 
caſe of the King there ſhall be an Office: and he ſaid, That if the Weaſe 
and the Condition be in the caſe of a common perſon, that the Leaſe ſhall be 
void, without any demand of that Rent, then there nesds no demand; foz 
demand is a part of Contrad : and here, befoze Dffice found, the Leaſe is 74 
not merely void, foz a Relcaſe unto the Leſſee befoze DEice, is good ; and Ji 
the Queen is not entituled to the p2ofits befoze Difice found: Jt was | 
argued by Coke to the contrary, The Leaſe is void without any demand, 
without any Dffice, foz it is parcell of the Contract to be ſo void, any 1 
be ſaid, That this Leaſe befoze Office is void in intereſt and pzoperty, but | 
not in poſſeſſion : Where a common perſon ſhall not have the land without 1 
action, the King (hall not have it without Ockice, and Scire facias; as Ceſſa- j 
vit, Waſt. contra formam donationis, &c. and where a common perſan ſhall (| 
not have befoze entry,the King ſhall not have befoze Dffice, foz Dffice is in 
the place of Entry, Wardſhip, Poztmain. At is cleer, in the caſe of a com- 
mon perſon, Chat if the Condition be, that the Leaſe ſhall be void without 
any demand, that there demand is not requiſite, therefoze noz in the caſe of 
the King : Der Browning and Beftons caſe, That ſuch a Leaſs with ſuch a 
Condition, after the Rent behinde, cannot be made good: And it is a gene- 
rall rule, That where the certainty of the term appears by Recozd, and the 
King is to have but a Chattell in it, there the King upon matter in fait ſhall 
have it without Office; as the Tempozalties of the Biſhop upon his death, 
which is matter in fait: @ee F. N. B. 174 The widow of the King marries 
ber (elf without licenſe of the King, the King ſhall ſetze the lands, and that 
without Dfice,and there the marriage is matter in fait: The King Leaſeth 
foz years upon condition, that if the Leſſee marry,that then the Leaſe ſhall be 
void, It the Leſſee marry her ſelf, the Leaſe is void without any Dffice ; 
and if ſo, then every ſtranger in the wozld ſhall dave advantage of it, as . eh Tho- 
the caſe is, 11 H. 7. as was the caſe of Ralph Thomas; The huſband ſeiſed my 
ek land in the right of his wife, leaſeth fog years, and afterwards he and f 
is wife levied a Fine to a ſtranger, the huſband dieth, the Conuſee ſhall 
t void the Leaſs, becauſe it was meer ly void by the death of the huſband: So of 
Rent char ge granted by the huſband, &c. But although this Leaſe be meer - 
iy vold, pet a Bill of Intruſion doth not lie againſt che Lefſee befoze Df, 
fice,foz in ſuch caſe, a common perſon hall not have Treſpaſſe befoze entry, 
but pct, if the Leſſee dicth after the Kent behinde, ut ſupra, the Leaſe (hall 
not be ſaid Aſſets to the Erecntozs, foz the not payment of the Rent is a 
nullity of the Leaſe by the intent of the Dziginall Contra : And alſa 
the Leſſee is not become Tenant at ſuſferance after the Condition bzoken, 
foz Tenant at ſuſferance takes the pzofits to his own uſe ; alſo none can be 
Tenant at ſnfferance to the Queen, fog then he would have the pzofits of | 
the Wands by Lacheſs, which ſhall never be tmputed to the Queen: Bow 4 
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Leaſe upon condition, that if the Lefſce alien part, and that be found by 
Uerdic, that the Leaſe Wall be void, the LeCee alieneth part, the Leoz 
grants the reverſion over ; after the alienation is found by Uerdic, the 
G2antee ſhall have advantage of it; if the caſe had been, That if the 
rent be behinde, and Office of it, that the Leaſe ſhould be vold, the rent is 
arrere, and the King grants the reverſion, and afterwards Dfftce is found, 
now the Leaſe ſhall be void againſt the Gzantee ; Alſo this Ol ice ſhall 
have relation, and comes in as good time, as if it were found befoze the 
Gzant; Lenant of the King alieneth in Boztmain, the King grants over 
the Setgnozy, Dffice is found, now by this Dffice,the King is entituled, not 
unto the land, but unto the pzofits befoze the Office: And although the 
Queen hath granted the re ver ſton over, yet the hath not granted incluſive the 
mean pꝛofits: A common perſon hath a rent which is arrere, he grants the 
rent, the arrerages do not paſſe : As where the King is ſciſed of an advow- 
ſon which becomes void, and afterwards grants the advowlon to another, 
the avoidance ſhall not paſſe thereby; and that was Giles Caſe : See 16 H.7. 
7, 8. And in our caſe, This Office doth not entitle the Gzantee z foz how 
can an Office entitle a common perſon 2 If the Leaſe were but voldable, 
perhaps, ſo long as the Leaſe ſheuld continue una voided, the Queen ſhould 
not be anſwered the pꝛofits, contrary, where it is void. And a common per- 
ſon ſhall have advantage of it. 

Egerton, @ollicitez Generall, to the ſame intent; And he laid, that this 
Leaſe is altogether void, in pzivitp, pzoperty, right, and term: In the caſe 
of a common perſon, after the rent behinde, in ſuch caſe the Leſſee ſheuld be 
Tenant at ſafferance, which cannot be in the Kings caſe; and if Tenant 
at ſnfferance, then no pzivity ; foz a Releaſe by the Leſſoz to the Leſſe san⸗ 
not enure, and that foz want of pzivity, Lice. 109. And ſuch Leſlee can- 
not attozn, and if the Leſſoz after that accepts of the rent, the ſame doth 
not make the Leaſe good, and all foz want of pzivity; therefoze here is no 
pzivity: As to pzoperty, ſuch a Leaſe ſhall not be ſaid Allets in the hands 
of an Execntoz, noz ſhall be ſold upon an Extent, noz fozfeited by ontlawzte ; 
And here in this caſe, the Queen cannot be ſaid to take any thing by the 
bzeach of the Condition, but hath her reverſion diſcharged of the Leaſe ; 
and he ſaiv, That the Office is found well enough foz time, and it ſhall re- 
late to the time when the title accrued, that is, when the rent was behinde, 
and the arrerages of the rent do not paſſe by the grant of the land, oz the re⸗ 
verſion : The Nucen hath a rent, charge out of lands which is behinde, 
the lands come to the Aueen, and ſhe grants the ſame over, yet ſhe ſhall 
charge the lands with the ſaid arrerages; but contrary, in caſe of an 
injury done upon the land of the Nueen : As the Tenant of the King ali⸗ 
ens without licenſe, and afterwards the lands ſo altened came to the Kings 
hands who grants them over; the G2antee, moz the land ſhall be charged, 
but only he who was party to the altenatton, bis lands, and his Executozs; 
Do of an Jatruſion : Tenant kez life of the King makes a Feoffment in 
Fee, the King grants over the reverſion, and afterwards the toztions 
Feoffment is found by Dffice ; this Dffice is ſoon enough foz time and the 
Gzantee of the reverſion ſhall have advantage of it, and the King the 
mean pꝛofits from the time of the alienation : and afterwards in Mich. 
Term, 33 Eliz. the caſe was argued by the Barons. 

Clark, Puiſne Baron, The Leaſe is conditionall, and with a limitation 
alſo ; ſo condittonall and limitattous mixt together, 3 AM. 10, Land given 
fo one untill he come from fozreign parts; lands given to one ſo long as be 
ſhall continue ſole, is an Eſtate foz life with limitation upon her marriage; 
ſo during the coverture, &c. and theſe limitations are not collaterall, but 
begin with the Eſtates, when the Eſtates are limited; but conditions al⸗ 
wayes come when the Eſtate is ſetled, as it is in gur Caſe; pet if the in- 
tent 


Sir Motil Finche 
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tent and ſabſtance of the Contract betwirt the u ing and the-Sabjec be well 
confidored, there ſhall not be anp vifference, &c. Lan deviſed to one, 
Proviſo, That it the Deveſee ſhall viſturd the Erecutozs of the Devilſoz, his 
ERate ſhall: be void, and the tand remain over, &c the ſume is a good re- 
mainyer, foz it is a limitation conditionall : See Scholafticx's Caſe, Plowd. 
Com. 14 Eltz. 413. tonterning an Eſtate tail with: a limitation : And 
Fitz- James"Caſe there put by Dyer: See/Browning and Beſtons Caſe be- 
foze cited, and Martin Dockracs Caſe , where: u convitien: ts concetved io 
wazds of Covenant, &c. Gent, Baron, argued to the ſame intent: Man- 
wood, chief Baton, to the fame intent. Che Rents reſer ved upon the 
Leaſes at — are tu be paid to Rete tuos, Baileys, oz at the Re- 
ceit of the Echequer: Queen ſhitl not mae any demau of her rent. 
fo2 the hath an infinite number of Farmozs,and if demand be neceſfary, the 
were fo ſend an @my of Kecetvozs, og Baileys te receive and demand her 
rents. If the rent of the King be to be paid at the Exchequer, if the Kings 
Fermoz be there, and tender the rent at due time, and none be there to re- 
ceive it, be hath ſaven his ale, foz he hath done his poſſibte enveavoz, al- 
though the words of the condition in the Leafe be behinde and unpaid, vrt 
not tenored, hill be underſtood: as in the comon caſe of Poztgages any 
Obligations. But tn all the Reco2d befoze us, thete is no woꝛds of au ten · 
der, there koze, actoꝛdintz to de wozds of the condition, the Leafe is meer⸗ 
ty vold, and deter munen in right, in pꝛi vir, and in tenure; foz ſo is the 
pteaſute of the ÞPgince.exp3eWſed in her Letters Patents under the great 
Seal of England, That it halt be then void, and of no effec : Then, 
i. whenſoever the Kent Wall happen to be behinde; and therefoze as ſoom 
as the Kent was 'bohiame the Leaſe was determined: ſo that if after the 
now-payment u ſtranger had entered upon him, (ſcil.) the Leſſee, upon 
which he bzings Eject one Firmæ, the Deferidant might have pleaded the 
ſpectal matter again® him, Judgment tf Adion : ſo, as the Leaſe is voyy 
in Right; It is alſo voyd in Patvity anvTenurt; foz a Releaſe to ſuch 
Leſece,after the Kent is behindegs altogether voyd;' foz he was not then Leſ⸗ 
ſec, and ſ the pꝛi ditt is gone, and no acceptance can make ſuch Leaſe good, 
And if ſuch a Lefſee after: his Kent wontdſuvrender, and in conſideration 
of (ach Sutrenden obtain a new Leaſe from the Queen, this new Leafe ts 
alſo voyd, fog harumpon the matter is no ſarrender : Alſo ſuch a Le iſe is voyy 
in pzoperty ; fogif:the Leflee in ſuch caſe dyeth his intereſt, (ach as it ts, 
ſhall not be accomited ACets in the hands of his Erecutoz:; upon the beach 
of this Condition i the Rent, although that the Leaſe be become vopd, 
yet the paſſeſſton of the Land is not reſetled in the Queen withont DEice : 
awd although the Ytkice doth not make the Leaſe voyd, which was voyd be- 
foze foz non-payment of the Rent, yet befozs Difice found the poſſeſſion is 
not. ve ſted in the Queen; fog befoze Dice found we cannot award 
againſt fuch a Lee ſoʒ his continuiag the paſſeſl ion after the Rent behinde, 
and until Office fdund the Leſſee cannot be found an Intruder; and Te⸗ 
nant at Mili he cannat be, foz no other TUilt appears at the Queen, but 
that in the Letters Patents, and that is to have the Leaſe voyv, whenfoever 
the Rent ſhall be behinde:,/and that Eſtate ts gone becauſe the Kent is 
behinde ; Tenant at ſufferance he cannot be in this caſe, In caſe of'# 
common perſon, when Leſſer fo2 years holds ober dis term, he is become! 
Teuant at ſufferance, andſuch a Tenant ſhall not pay Rent, fag it is the 
fetly of his Leſſ to ſuffer his Leflee at ſuſterante to continne poſſeſſion as 
the Land after his term, ſg as every Tenancy at ſufferance is mads bythe 
Lacheſs of the Leſfoz, whitch Lache is cannot be imputed to the Queen : theres 
foze here, this Leſice, when the Convitton is bzoken, is not a Tenaat at 
ſuFerance, no ſhall have the pzofits of the Lands to his own nfe , but the 
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H. 8. cap. 13. by acceptance of anc- 


fir nullus: i. as to the right of the Entail ; yet, as 
the iſſue in tay! is bound until he hath recovered it by 
the fir Benefice ſhall no &c. 
rages , fag the King is not abſolntely en- 
by tender of the arrearages the Tenant may 
But in this caſe, after. the Condition is once bzoken, 
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by his Gzant, after the Celler, hith not granted the thing which accrued 
unto him by the Celler, (ſeil) the Tenancp, but onely the Seignozy : but 
in our caſe the King hath granted the thing fozfeited, i. the Land demiſed: 
and bere is a full fozfeiture, contrary in the caſe of Celler: And in our 
Caſe the King hath granted onely the Land demiſed, and not the pzoffts en⸗ 
curred mean between the bzeach of the Condition, and the Gzant of the 
King, but theſe remain to the Queen, and to that purpoſe the Dffice ls 
good, (ſcil.) to entitle the Queen to theſe pzofits. And as to that which 
bath been objected, That the Lefee hath always payd the Rent unto the 
Queen aſter the Condition bzoken, and hath an Acquittance of the Receit 
of it, therefoze no profits due to the Queen, foz the hath the Rent in lien 
of the pzofits; and it is not reaſon, that the Lefſce ſhall pay an annual 
Kent, and alſo ſhall be accountable fog the mean profi's, and ſo the Dffice, 
as unto the mean pꝛofits (which in truth upon the matter afozeſaid are not 
due unto the Queen) is vopd, and then altogether voyd, quia nihil opera- 
tur. To that he anſwered, That the King ſhall not be bannd off the mean 
pzofits in that caſe by the payment of the ſaid Rent, foz by tatendment 
the true annual value of the Land is moze tyen the Rent reſcrved; and 
it is not reaſon but that the Queen ſhall be anſwered of the ſurpluſage 03 
overplus above the Rent, and therefoze the Office entituling the Queen to 
part of the p2ofits is good enougg: Tenant cf the King fog lite, oz fog years, 
makes a Feoffment in Fee, although that by this A he cannot pluck any 
thing out of the King, yet becauſe he hath attempted to do ſuch a w2ong, it 
is a fozfeifture, and the Leaſe foz years utterly exting by it; fo2 it cannot 
be in the Feoffoz again ſt his own ad, by which he hath departed with all 
his Intereſt, c. And the Feoffee cannot have it, foz if he hath any thing, 
it ought to be a Fee-ſimple, oz nothing at all; and a Fee-ſimple he cannot 
have, foz that rematas in the King, and ſo neither have Eſtate, then is all 
in the King, and the King hath Title to have the pzofits, &c. But put caſe, 
that after the Feoffmeat the King grant over the Land in Fee, and after 
that toztions Feoffment is found by Dffice, he who occupieth the Land af, 
ter the fozfeicure, until Ockice be found, ſhall be acconntable to the King 
foz the ines and pꝛofits, &c. as Pernoz of the pzofits, o: 1Bayly of his 
own wong, and he who occupteth the Land after the Dffice ſhall be pun- 
ied as an Intruder. There was a Caſe very late in this Court betwirt 


Sir Tho. Henage and one Hungate, which was thus; The Queen leaſed fo: dir 
years unto Hungate, pzovided that he ſhould not do Maſte; Waſte is nage & Hun- 
done, the Queen granted the Reverſion to Sir Tho. Heaage, Office is gates Cale. 


found, the Gzantee entered, and his Entry was adjudged lawful, and 
that the Queen ſhould have the mean p3ofits from the time of the Waſte 
done until the time of the Gzant. Some ſay, that that caſe was not ad⸗ 


attainted of Felony, by which the Lands eſcheated to the Queen, who 
granted thoſe Lands; and it was holden, that the Queen ſhould have the 
mean p2ofits betwirt the time of the Felony committed, and the Gzant. 
And after in the p2incipal Caſe Judgment was given foz the Plaintiff, 
({cil.) the Patentee of the Queen againſt the Leſſee; who caſt in a Wric 
of Error, and by his Councel pzayed, That the Writ of Error be not 
bzoken open until the Judgment be entered. Manwood, The Judgment 
hath reference and relation unto the firſt day of this Term, and therefo2e 
do not doubt of that, 


5 h Mich. 


there is not any means foz the Tenant to ſave the Fozfeiture : alſo the King 


judged, but compounded : And he vouched Sir Walter Mildmays Caſe : — 
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Mic. 32 Eliz. In the Exchequer. 
CLXXIX. Steds Caſe. 


Ted, of Gzeat Melton in the County of Oxford, was aſſeſſed to 7 s. 
foz Fifteens, and upon refuſal to pay it, the Colledez diſtrained the 
Beaſts of Sted, and ſold them: Sted bzought Treſpaſs therenpon in the 
Kings Bench; and the Collecoz exhibited his Bill into this Court againft 
Sted, who ſhewed by his Councel, That the Statute of 29 Eliz. which 
enaced this Fifteen, pzovideth, That the ſaid Fifteen (hall be levyed of 
the movable Goods and Chattels, and other things uſual to ſuch Fifteens 
and Tenths, to be contributary and chargeable ; and ſhewed further, that 
the Cattel diſtrained were tempore diſtrictionis upon the Gleab Land of a 
Parſonage pꝛeſentative, which he had in Leaſe, which Gleab Land is not 
chargeable nſually to Fifteens granted by the Tempozalty, noz the Chat- 
tels upon it. But it was the Opinion of the whole Court, Although that 
the Parſon himſelf payeth Tenths to the King, yet the Lay-Farmoz ſhall 
pay Fifteens, and his Cattel are diſtrainable foz2 it, even upon the Gleab 
Wand of the Parſonage ? and therefoze it was adjudged, that in the pzin- 
cipal Caſe the Diſtreſs and Sale were good and lawful, 


Mic. 32 Eliz, In the Exchequer, 


CLXXX. The Dean and Chapter of Winſors Caſe. 


[ N this Caſe it was moved, If one hath a Rectozy impzopziafe , and by 
the Statute of 26 H. 8. cap. 3. is to pay an annual Rent foz the ſame 
in tte name of a Tenth, and by that is diſcharged of Tenths and fir ik 
fruits; If he ſhall have the Pziviledg of the Exchequer ? foz he is to pay 
the ſame ſum yearly : And the Barons were of Opinion, that he ſhould 
not; foz ſo every one, who is to pay any Teaths oz firſt fruits, ſhould dzaw 
another who ſneth him into the Exchequer, and ſo all Controverſies con- 
cerning Tythes and Parſonages ſhould be dzawn hither, which Could be a 
great pzejudice to the Spiritual Courts. But Egerton, Sollicitoz, vouched 
a Caſe, (ſcil.) Coniers Caſe, where the King gare a Parſonage to a P3t- 
vzy in Frankalmoign, and the Tythes thereof being withdzawn, the Pztoz 
impleaded him who withdzew his Tythes in the Exchequer, and in that 
Caſe it was holden, that the Pzioz ſhould have the Pꝛiviledg, foz the King 
is in danger to loſe his Patronage , oz rather his Founderſhip , if the 
Rectozy be evided, Gent, Baron, The Tenant of the King in chief, oz 
he who pays firſt fruits, oz he who holds of the Queen in Fee-Farm, ſhall 
not have in ſach reſpect the Pziviledg here. Quare. 


Mic. 30 Elix. In the Common Pleas. 
CLXXXI. Cony and Beveridges Caſe. 


N Debt upon a Bond, the Caſe was, That the Plaintiff leaſed unto 
the Defendant certain Lands lying in the County of Cambridg, render⸗ 
ing Rent ; and afterwards the Defendant became bounden to the Plaintiff 
in a Bond foz payment of the ſaid Rent : upon which Bond the Plaintiff 
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bzought an Action of Debt in the County of Northampton, to which the 
Defendant pleaded payment of the Rent, without chewing the place of pay» 
ment: and upon payment they were at iſſne, and found foz the Plaintiff 
by Niſi prius in the County of Northampton : In Arreſt of Judgment it 
was moved, that the iſlue was miſ-tryed; foz here the payment of the Rent 
being pleaded, without chewing the place of payment, it ſhall be intended 
that the Rent was payd upon the Land, which is in the County of Cam- 
bridg : Dee 44 E. 3.42. Anderſon was ef Opinion, that no Judgment 
ſhould be given foz the canſe afozeſaid : Rhodes and Windham contrary ; 
foz it doth not appear that the iſſue is miſ-tryed, becauſe that no place of 
payment is pleaded; and it might be, foz any thing is ſhewed, that the 
Rent was payd in the County of Northampton. 


Tri», 30 Eliz, In the Kings Bench. 
CLXXXII. Berry and Goodmans C/ſe. 


[ N an Ejectione Firmæ, upon a ſpectal Uerdic, the point was, One in- 
truded upon the poſſeſſion of the Queen into Lands in Kiſgrave in Suf- 
folk; and during this Intruſton, the Queen granted theſe Lands to A. B. 
by her Letters Patents; and the Patentee, befoze any Entry made in the ſaid 
Land, granted the ſame over. Dome held, that the Gzant was good, foz 
the Intruder had gained nothing againſt the Queen, and by the Gzant of 
the Queen, and the aſſignment over, nothing accrued to him : and where a 
man hath poſſeſſion tf Lands, his continuance therein cannot gain to him 
any intereft, oz encreaſe his Eſtate, without ſome other ad done of later 
time. If the Gardian do continue in poſſeſſion after the full age of the 
Veir, he is not a Dilſeiſoz, noz bath any greater Eſtate in the Lands: and 
upon the Bock cf 21 E. 3. 2. this caſe was celleded; The Tenant of the 
King dyeth, his Heir within age, a ranger intrudes, the Heir at fall age 
ſueth his Livery out of the Kings hands, the Intruder dyeth in poſſeſſion , 
the ſame deſcent ſhall not take away Entry. 

Coke contrary; The Intruder cannot be Tenant at ſufferance, foz at 
fiiſt he enters by wzong, and none can be Tenant at ſufferance but he who 
comes in by Title: And it is clear, That the Intruder by his firſt Entry 
doth not gain any Eſtate in poſſeſſion, upon which he can have an Acton 
of @reſpaſ:, but after the Gzant of the Queen he hatt pzeſently Fee by 
wzong : 8 H 4. 129. A ftranger enters upon the King to which he hath 
right in the right of the Ward, vet the Freehold doth remain in the Heir. 
Aud he ſaid, That if A. levyeth a Fine to B. ſur Conuſans de droit, &c. 
new the Conuſee hath poſſeſſion in Law, but not in fag; and if befoze the 
Entry of the Conuſce W. entereth, and dyeth ſeiſed, he hath no remedy, 
{oz he had not poſſeſſion in fac, ſo as he might have an Aſſiſe, oz an Aeon 
of Treſpaſs: So the Law is now taken; A. deviſeth his Lands to B. and 
dycth, and a ſtranger entereth, and dyeth ſeiſed befoze any Entry by the 
Teviſce, now is the Deviſee without remedy : And here in dur caſe, the 
Intruder hath not gained any poſſeſſion in the Lands by his Intruſion, no 
moze then if the King gives Lands to one in Fee, and befoze the Patentee 
enters, a ſtranger enters, now cannot the Patentee grant it over, if he 
doth not reduce the Eſtate by Entry : Dee Dyer gand 10 Eiiz. 266 The 
Queen ſeiſed of the Bannoz of Beverley, a ſtranger erected a @hop in a 
vacant plat of the Þannoz, and afterwards took the pzofits of it, without 
paying any Rent foz the ſame to the Queen, and afterwards the Queen 
granted the Pannoz to the Earl of Leiccſter, and he never entered into 
the (aid Shop, noz took any Rent foz the ſame, and akterwards the Oc⸗ 
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cupler of the Shop, died in poſſeſſton, and his ſon and heir entred; and the 
better opinion was, that the ſame was not a veſcent againſt the Patentee, 
becauſe at the firſt it was not a diſſeifin againſt the Queen: Another 
MNueſtion was moved, as to a path-way then in queſtion : And the Jury 
found that one ſive of the path-way was the land of the Parſon of the Church, 
and the other ſide the Church-yard, and pꝛaped the opinion of the Court 
therein, to whom the intereſt of the path-way did belong; to which it was 
ſaid by the Court, That that onght to be found by the Uerdict; Foz al- 
though that both be the Freehold of the Parſon, yet the ſoil of the path-way 
might be conveyed by an erpzeſſe Gzant unto another ; But the Court ſeem 
ed to incline,that the ſoil of the path-way did belong to him who had the lands 
on both ſides, and that is the Caſe, as well of a Yigh-way, as of a Path- 
way; And it is alſo good Evidence to pꝛove ſuch matter, Who hath uled to 
cut down the trees, oz to cleanſe the way. 


24 Eliz, In the Court of Wards. 
CLXXXIII. Wiſcmans Caſe, 


N the Court of Wards, befoze the Lozd Treaſurer, Paſter of the Wards, 
Wray chief Juſtice, Ander ſon and Periam Aiſtants to him; the Caſe 
was, That Wiſeman was ſeiſed of certain layps holden by Knights-ſervice 
in Capite, had iſſne by a fozmer wife who died; and made a Feoffment in 
Fee to the uſe, of her who ſheuld be his wife, foz life, and afterwards to 
the uſe of bimſelf and of his iſſue of the body of ſuch wife to be begotten, the 
remainder over; Wiſeman took a wife, and had iſſue, and died; If now, 
living the wife, the tſſne ſhall be in Mard, was the queſtion 2 It was ar- 
gued by Coke, That he ſhall net be in Ward: And firſt, it was agrecd 
of both ſides, and alſo by the Auſfices, That it was a remainder, and not a 
reverſion ; and that at the common Law, the deſcent of a remainder, during 
the Eſtate foz life, doth not entitle the King unto Wardſhip, ; and there we 
aretoſee, If upon the Statute of 32 H. 8. the laſt bzanch of it; where two, 
oz moze perſons hold any lands of the King by Knights-ſervice, joyntly to 
them and the heirs of one of them, and he that hath the Jnheritance thereof 
dieth, bis beir being within age, tn every ſach Caſe, the King ſhall have the 
Ward, and marriage of the body of ſuch heir, ſs being within age, the life of 
the Freeholder, oz Freeholvers of luch lands notwithſtanding : See 33 H 6. 
14. Chat the father, to pzevent Wardſhip, may alten, and take to him and 
bis ſon, and the heirs of the father, which miſchief was intended to be re- 
medied by the ſaid @tatate : But theſe wozds hall not in contraction there⸗ 
of extend further then the wozds eſpecially, becanſe they crofſe the common 
Law, and go to charge the Inheritance of others; and therefoze they ſhall 
be taken ſtrialy, and not by equity: as the Statate of Weſt. 2. cap. 40. 
Cum quis alienat jus uxoris ſuz, concordat. eft, Quod de celere ſecta mulieris 
aut eſus hæredis non differatur propter minorem ætatem hæredis, qui war- 
rantizare debuit, that @tatute is taken ſtrialp; foz if the Ulonchee vouch- 
ech over, the ſecond Uonchee ſhall have his age, Quod vide 18. E. 4. 16. 
Alſo the Statnte of Welt. 1. enants, That where the Diſſeilez dieth ſeiſed, 
the Dilleiſee have his Wric upon the Dilleiſin againſt the beir of the Dil⸗ 
ſeiſoz of what age ſo ever he be: e the heirs of the Diſſeiſee, vet it is 
holen, 9 E. 3. It the Difſeiſo; Leaſeth foz life, and dieth, and the Leſſee 
be impleaded, and makes, default after default, upon which the heir of the 
Dilleifsz pzaveth to be recetbed, being within age, he ſhall have his age, 
notwithſtanding the ſaid Statute, which ſhall be taken ſtric, becauſe it 
controlls the common Law, and chargeth the Inheritance of the * : 
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o upon the tatute of Weſt, 1. cap. 39. That none ſhall vonch out of the — 


line upon that Statute, althongh the Tenant to the action againft whom the 
Precipe is bzought, is bound by the Statute, pet Menant by receit is at large, 
and he may vouch at the commonLaw: 2 H. 7.2. 16 H. 7. 1. foz theſe @tas 
tutes go in abziogement of the common Law, and therefoze ſhall be taken 


' ftrialy : ow, accozding to this @tatute,it is of the ſame nature as the other 


befoze remembered, and therefoze ſhall not be extended in conftrucion be- 
yond the Letter. As Sir Rowland Hills Caſe, Gzandfather,father and ſon, 
the Gzandfather ſeiſed of land, ut ſupra, makes a Feoffment in Fee to the 
uſe of himſelf foz life, and afterwards to the aſe of the ſon in Fee, The 
Gzandfather dieth, the father vieth, the ſon ſhall not be in Ward, Cauſa 
qua ſupra, Foz this Statute ſhall not be conſtrued by equity, and by it the 
wozds thereof, [Preferment of children ] ſhall not extend unto the childzens 
childzen, but to the childzen onely of Kings Tenant, who makes the Cons 
vepance : And the wozds in this Statute [Lor otherwiſe] ſhall not be in⸗ 
tended fo other perſons then are remembered in the Statute. There was a 
Caſe late, where the Statute was conftrued in ſuch a manner, Quod vide 
18 Eliz, 345. Thorntons Caſe; A Lady, ſeiſed of lands in chief, made 
Con ve pance of her lands, fog the advancement of her baſfard-daughter, the 
ſame Conveyance is not within the Statute: See alſo the Lozd Powes Caſe, 
14 Eliz. Dyer, 313. So in the Caſe of Sir Hugh Calverley, the Law was 
taken, That where the huſband dieth ſeiſed in the right of his wife, and 
they le vie a Fine unto the nſe of the huſband and wife, foz the advancement 
of the huſband ; ſach Conveyance and diſpoſition is not within the Statute 
of 32 H. 8. Popham, contrary, And as to the Caſe of making this Statute, 
it was not to overthzow a foundation, as it hath been ſatd; but it was ra- 
ther a gratuity of the Sabjeqs to the King foz his bouaty towards them; foz 
whereas by the Statute of Uſes, Uſes were executed in poſſeſſion, So as the 
Subjects could not diſpoſe of their lands by their Wills, as befoze the Uſes : 
Now, by this Statute, the King was pleaſed to give his Royall aſſent to an 
Ad, by which lands might become deviſable, in reſped of which, the Sub⸗ 
jects added to this Aa, the laſt clauſe, to give him Wardſhip, where it did 
not lye hefe by the common Law, and that as a recompenſe from the Sub⸗ 
jeds foz the Kings bounty, and therefoze it ought to be conftrued beneficially 
foz the King. And to pꝛebent covin and fraud, was not the ſcope of this 
Statute; Foz if thzee purchaſe lands unto them, and to the heirs of two of 
them; now it is uncertain whoſe heirs (hall inherit, foz Non conſtat, which 
of them ſhall ſurvive, and thefoze no covin is averrable in ſuch caſe ; and pet 
if the ſurvivoz of the two to whom the Fee is limited dieth, his heir within 
age, uch heir ſhall be in Ward : So if ſuch land be given to two, and to 
the heirs of him of thoſe two who ſhall firſt come to the Church of Pauls; 
Now it is uncertain which of them ſhall firft come to the Church of Pauls, 
pet if he who firlt cometh to the Church of Paul dieth, his heir within age, 
be (hall bein Ward; which Caſes pzove, that covin and fraud were not the 
cauſe of making of this Statute, but onely the thankfalneſſe of the Sub⸗ 
tots unto the Ring fo2 his bounty, as aboveſaid; foz if this Ac had not 
been made, the @ubjecs should not have power to diſpoſe of their lands foz 
the advancement of their childzen, but all ghanld deſcend: o as now the 
King hath lof the Mardſhip and Pztmer ſeifin of two parts of the lands 
of his Tenant, and hath alſs loſt the averment of covin, which he had by the 
common Law, where Eſtates were made by the Kings Tenants fog ad- 
vancement of their childꝛen. In refpec of which lolles, the Subjeds gave 
unto the King Wardſhip in caſe where the lands continues in Joynture: 
as to that which hath been ſaid ; That this Statute (hall not be taken by 
equity, I conceive the contrary ; the wozds of the Statate are, ln every ſuch 


caſe, i. e. In every like caſe, not onely where two, oz moze perſons — 
ſopnily 
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joyntly to them and the heirs of one of them, but alſo in every the like 
caſe, es the Caſe now in queſtion, and in every caſe where the life of 
him who bath the Freehold, is the ſole impediment, quo minus, the heir hath 
not the land by deſcent in Demeſne : And it may be reſembled unto the 
Statutc of Marlbridge of Colluſton, which ſpeaks of Leaſes foz years, Quas 
tradere voluerint ad terminum annorum ; and pet as Leaſe fog life,oz Leaſe ' 
foz years is within the ſaid Statutez foʒ the Statute was made in reſtratnt of 
an ill liberty, that the Tenants had by the common Law tn pzejudice of their 
1Lo2vs, whichſee 4 E 6. 53. Plowd. & 59. And as tothe wozd [otherwiſe] 
that may be conſtrued, foz payment of his Legacies: And as to equity li⸗ 
berall, the Statute ſpeaks where many hold, and to the heirs of one; ] pet, 
if two hold, to them and the heirs of one of them, the ſame is within the Sta- 
tute: And as to Equity reſtrainant, he put this caſe; Land ts given to the 
husband and wife, and the heirs of the body of the wife, who have ine, the 
wife dieth, the ine within age, he ſhall not be in Ward; and yet he is 
within the Letter of the Statute, but becauſe that other matter, That the 
Eftate foz life, in the busband is an impediment, Quo minus, he ſhall be in 
Ward: It is a Paxim ot the common Law, That the father ſhall have the 
Wardſhip of the ſon and heir apparent, therefoze he ſhall not be within the 
meaning, although he be within the Letter of the Statute : Oo, if lands be 
given to my Uilletn, and to another, and to the heirs of my Uille in, who 
dieth ſeiſed, his heir within age, I ſeiſe the Uillein, and claim the remain- 
der, he ſhall not be in Ward ; and yet he is within the Letter of the @ta- 
tnte : But A concelve, in our Caſe, the King ſhall have two Wards, Simul 
& ſemel, the heir generall of Wiſeman, and the iſſue in tail; the heir gene⸗ 
rall by the common Law, by reaſon that his father was the Kings Tenant, 
who diſpoſed of his lands foz the advancement of his childzen ; and thcrefoze 


the Queen ſhall have the third part in Ward : And alſo the heir ſpeciall 


ſhall be in Ward, foz that part of the Statute. And it is no new thing to 
ha ve two M ardſhips foz one and the ſame lands: As 14 H 8. of the he ir of 
Ceſtuy que uſe, and alſo of the Feoffee ; and if the Tenant dieth ſciſed, 
having iſſue a daughter, who is his heir, the 02d ſeizeth the daughter, and 
marrieth her, and afterwards a ſon is bean; he ſhall have the Wardſhip alſo 
of him: Do of the heirs of the Diſſeiſoz and Difſeiſee; and he ſaid, It 
lands holden inrchief be Leaſed foz life, the remainder to A. in Fee, A. 
dieth, his heir within age, he (hall be in Ward, and that by reaſon of theſe 
wozds in the Statute, [In every ſuch caſe] it is not the ſame Caſe, but the 
like caſe ; foz if he who hath the Fee dieth, ſo as the Freehold ſurvives to 
the other; now the Eft..te becomes as an Eſtate foz life, the Remainder 
over. It was adjonrned. 


24 Biz, In the Exchequer. 


CLXXXIV. The Lord Howard, and the Town 
of Waldens Caſe. 


Etwirt the L02d Howard and the Town of Walden, the Caſe was, That 

the King made a Feoffment in Fee of lands, parcel of bis Dutchie of 
Lancaſter, Tenend. in feodi forma, reddend.inde ſibi, & hæredibus ſuis, aut illi cui 
de jure re ddi debet, 10 l. The queſtion was, Nom, and of whom the Tenure 
ſhould be: It was argned by Plowden, What it ſhonld be holden of the 
King,es of his Dutchie ; he ſaid, The King is not bounden by the Statute, 
De quia emptores terrarum; but here, upon this Feoffment, the Feoffee 
ſhall hold of the King, as of his Dutchie : All Gzants of the King, not- 
withFanding that they be of lands, yet they ſavoz of the perſon of the Bing 
and 
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and his Pzerogative being wzapt up in his perſon; ſhall guide the piſpoſt 
tion of the land; and he ſaid, that this Tenure ſhall be implied by reaſon, 
and in reſped of his perſon ; And the Statute of Quia emptores terrarum, 
extends to Tenants onely, Libere tenentes magnatum & aliorum; but the 
King is not Libere tenens alicujus magnat. 3 2 H. 6. 21, 22. The King hath 
an Apvowſon in the Right of his Datchie, to which, being void, he pꝛelents; 
he may repeal his pꝛeſentment: And he vouched divers pꝛeſidents of Gzants 
of the King of ſach lands to hold of him, as of his Dutchie, and ſometimes of 
others: And the King by his Dutchle⸗ſeal. may gite lands in Boztmain ; 
and the King under his Dutchie-ſeal, hath made divers Cozpozations with» 
in dis Dutchte, And although this Rent be a new thing, never parcel 
of the Dutchie, vet, becauſe it is iCuing out of the Dutchie lands, and re- 
ſerved thereout, it (hall be of the ſame nature, and accounted parcell of the 
polle lions of the Dutchic : It befoze the Statute of Welt. 3. one ſeiſcd 
of lands on the part of his mother, made a Feoffment in Fee, Tenend. by 
ſuch ſervices, and died, the Seignory ſhould go to the heir on the part of his 
mother, and ſhould be deſcendable as the land it ſelf, in licu of which it 
came: And ik Tenant in tail, now after the Statute of 3 2 H. 8. makes a 
Leaſe fo2 pears accozding to the Statute, rendzing Rent to him and his 
heirs, it ſhall be expounded (ſuch heirs which ace inheritable tothe land, ac⸗ 
coding to the entail. Manwood, chief Baron, Demanded of Plowdon, this 
Queſtion, The King makes a Fecffment in Fee of lands of his Dutchte, 
As the ſame a matter of Recozd * who anſwered, yes. Manwood, Zruly 
no; foz then there needed not any livery, Egerton, Sollicitoz, argued tg 
the contrary, and he argued much upon the Statutes of 1 H. 4. and 1 H. 5. of 
the ſeparation of the Dutchte of Lancafter from the Crown: which lee in 
the Comment. 215. in the Caſe of the Dutchie cf Lancaſter; bp which 
Aas, the poſſeſſions of the Dutchie were de veſted out of the body Politique 
of the King, and veſted in his body naturall, and are as to their cozpozall 
holding in the King, as they were in the Duke of Lancaſter, being a Subj: a; 
who if he had made a Feoffment, the Feoffee (ſhould not hold of him, but cf 
the King ; Ergo, ſo thall it be in the caſe where the King himſelf makes a 
Feoffment : and he cited a Caſe, put in the end of the Dutchie Caſe, 4 Eliz. 
223. The Queen made a Feoffment of lands of the Dutchie ont of the 
County Palatine, to hold of her in Capite; the Feoffee ſh l hold of her in 
Capite as of her Crown of England. The caſe went further; the King, af- 
ter this Fectfment, granteth the Fee-farm, the Queſtion is, If the Kent 
reſerved upon this Feoffment ſhall paſſe by ſuch grant o2 not: and he ſaid, 
That this Rent is not parcel of the Fec-farm,but rather a collaterall charge 
upon the land; foz in all caſes where there is a Tenure expꝛeſled in fair, 
oz implied in Law, there the rent reſerved after, (hall not be parcel of the 
Tenure, but a Kent in groſſe by it ſelf: As in our caſe, Tenend, in feod. 
firm. makes a Tenure; and therefoze the Reddend. after ſhall not make the 
ſamme reſerved parcel of it: 33. E. 3. Annuity 52. befoze the Statute of 
Quia Emptores terrarum; a man makes a Feoffment in Fee, Tenend. de 
Dominis Capital. rendzing the rent of 201. that Kent is aRent in groſſe, 
and not parcel of the Tenure. Bing E 6. granted to Cranmer, Archbiſhop, 
and his heirs, Tenend. by the fifth part of a Anights fee, Reddend. 61. per 
ann. Cranmer made a Fcoffment in Fee to the uſe of himſelf fo2 life, the 
remainder ta the uſe of his ſon in tail, the remainder to the nſe of the right 
beirs of Cranmer in Fee, who is attainted of Treaſon, by which the remains 
der to his right heirs Eſcheats to the King, and ſo the Seignorie is extind; 
but it was adjudged, That the Kent was in eſſe, and not extina by the El 
cheat of the remainder,fo2 it was not parcel of the Seignorie : Do here in our 
caſe. Another matter was moved; If this Ment, being a new thing creat⸗ 
ed, de novo, and not parcels of the poſſeſions of the Dutchie, 1. H. 4. noz 
267, 
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1 H. 7. Gall be accounted in Law in the right of the Crown, oz of the 
Dutchie; and if of the Crown, then it cannot paſſe by the Dutchie-ſeal ; 
and the Statnte of 1 H. 4. ſpeaks of ſuch Lands and Tenements which were 
to his Anceſtozs, Dukes of Lancafter , but this Rent never was in them,&c. 
and the Queen cannot enlarge the poſſeſſions'of her Duthie by her own Ac; 
and therefoze, if J. S. being Tenant in Fee-ſimple, be impleaded in a 
præcipe quod reddat. and ſaith that he holdeth foz life, the remainder to the 
King in Fee in the right of his Dutchy; now thts remainder ts veſted in ths 
Ning in the right of his Crown, and not in the right of his Durchy; foz it 
is only an Eſtoppel: Do the Uillein of the Bing, in the right of his Dutchy, 
purchaſeth lands, the King ſeiſeth, he hall have the lands in the right of 
his Crown, and not in the right of the Datchy : If the King giveth Com⸗ 
mon out of his lands, parcel of his Dutchte, and afterwards makes a 
Feoffment in Fee of the lands ont of which the common is granted, and ak⸗ 
terwards the Commoner dieth without heir, the King thall have the ſame 
in the right of his Crown, and not in the right of the Dutchy : Bo, although 
the rent doth follow the nature of the lands ont of which it is illuing, pet it 
is not ſo to all intents; and he ſaid, That by the Statnte of 2 & 3 Phil. & 
Ma. the Ring could not enlarge the poſſeſſions of the Dutchp; and there- 
fo2e by the ſald Act,anthozity is given feꝛ to annex poſſeſſion unto the Dutchy 
by Letters Patents; And there is another clanſe in the ſaid Statute, That 
if any part of the poſſeſſions of the Dutchie have been aliened, oz granted 
unto any ſubject, and are reverted to the Crown by Eſcheat, attainder, foz- 
feiture, purchaſe,&c. they ſhall be deemed and accepted parcel of the Dutchy; 
which caſe pzoves, That if the King makes a Feoffment of ſuch lands, the 
ſame is a Tenure in chief; fo2 if it were a Tenure of the Dutchy,then upon 
Eſcheat, it ould be parcel of the Dutchy again, without the help of that 
Statute. Now, this Rent being a Rent in groſſe, and ast parcel of the 
Seignorie, Reddendo Domino Regi, hæredibus & ſucceſſotibus ſuis, aut Do- 
mino, aut Dominis feodi; Now, when the King grants the Seignorie to the 
Lozd Audley, it hath been moved, that it was in the Election of the Feoffee, 
to pay the Rent to the Bing, oz to the Lozd Audley ; but that is not ſo, fog 
although the Law be ſo betwirt Snbjeqs, yet in caſe of the King it is other 
wile ; fo2 the King ſhall never be over-reached by an Election ; and there 
foze he ſhall pay the Rent to the Ring. It was adjourned, 


Hill. 18 E'iz. In the Common Pleas. 


CLXXXV. TheExecutors of Sir William Cordel 
and Cliftons C.1/e. 


Ye Caſe was, The Earl of Weftmerland, ſeiſed of a Bannoz, whereof 

the Demeans were uſually let fo2 thzee lives, by Copy, accozding 
to the cuſtom of the Pannoz, granted a Rent-charge to Sir William 
Cordel, Pro conſilio impendendo, foz the term of his life; and afterwards 
conveyed the Pannoz to Sir William Clifton in tail; The Rent is behind, 
Str William Cordel dieth, Sir William Clifton dieth, the Pannoz deſcends 
to John Clifton, who grants a Copyhold to Hempſton : The Erecutozs 
of Sir William Cordel diſtrain foz the Rent; It was agreed by the whole 
Court, That the Copyholder ſhould hold the land charged. Windham, 
Juſtice, It bath been adjudged, that the wife of the Lozd ſhall not be en- 
dowed againſt the Copyholver, which Periam granted, but gave the reaſon 
of it; foz the Title of the Dower is not conſummated befoze the death of 
the husband; ſo as the MitlF of the Coppholder is compleated befoze the 
Title of Dewer; but the Title of the Gzantee of the Rent is conſummated 


befoze 


The Executors of Sir William Cordel 
and Cliftons Caſe. $ 


befoze the Dower, Fenner conceived, That the Erecutozs could not di⸗ 
ſtrain upon the poſſeſſion of the Copyholder, and he argued, that this caſe is 
not within the Statute of 32 H. 8. of Reals; Foz by the pzeface of the ſaid 
Tatute, he conceived, That the ſaid Statute did extend but to thoſe caſes 
foz which by the common Law no remedy was pzovided; but in this caſe, 
the Erecutozs by the common Law, might have an Acton of debt, ergo: 
But Periam and Windham, contrary ; Foz this Statute doth intend a fur⸗ 
ther remedy foz that miſchief, (ſcil.) not onely an adton of debt, but alſo 
diſtreſſe and avowzy : See the wozds of the Statute, Diſtrain for the ar- 
rerages, &c. upon the lands, &c. which were charged with the payment of ſuch 
rents, and chargeable to the Diſtreſſe of the Teſtator; or in the ſeiſin or poſ- 
ſeſſion of any other perſon or perſons claiming the ſaid lands, only by and from 
the ſame Tenant by purchaſe, gift, or deſcent, in like manner and form as their 
Teftator might or ought to have done in his life time: And it was moved by 
Fenner, That here the ſaid land charged, doth not continue in the ſeiſin oz 
poſſeſſion of the Tenant ; and here Sir John Clifton was iſſue in tayl, and 
therefoze he doth not claim onely by the father, but per formam Doni; and 
therefoze he is not liable; therefoze neither his Copyholder, 

Shuttleworth, Serjeant, contrary, That Sir John Clifton was charge- 
able; and he claims onely from them who immediatly ought to have paid 
the Rent, and the Copyholder claims by purchaſe from Sir John Clifton, 
ſo he claims from Sir William Clifton the Tenant, &c. although he ooth 
not claim immediately from him: Foz if the Tenant onght to have patd 
it, and dieth, and the land deſcendeth to his heir, and the heir-maketh a 
Feoffment in Fee, the Feoffee ſhall be charged within this Statute, 
although he doth not claim immediately : ſa where land deſcends from 
the Tenant which onght to have paid it, and ſo from Veir to Heir. 
The Statute of 1R. 3. wills, that all grants, &c, ſhall be good againſt 
the Donoz, his Veirs, &c. claiming onely as Heirs to Ceſtuy que uſe, &c. 
Pet, if Ceſtuy que uſe granteth a Rent-charge, and the Feoffees are diſ⸗ 
ſetſed, the Gzant ſhall be good againſt the DiNetſcz ; and pet he doth 
not claim onety by Ceſtay que uſe : And althongh Sir John Clifton 
be Tenant in tail, and claims, per formam Doni; Pet, becauſe the 
Eſtate tayl cometh under the Eſtate of him who grants the Rent, he 
ſhall bs ſabjen to the charge. And this Statute extends not onely 
to him who claims by the Tenant, but alſo to the Meir of him who 
grants, &c. And by Windham and Rhodes, The Coppholder doth no: 
claim onely by the Kozd, but he claims alſo by the cuſtom; but the 
cuſtome is not any part of his Title, but onely appoints the manner 
how he ſhall hold, &c. The poſſeTion continues here in Sir John Clifton, 
foz the poſſeſſion of his Coppholder is his poſſeſion; ſo as if the Copy- 
holder be onſted, Sir John Clifton ſhall have an ACiſe : And ſo 
the ſtrict wozos of the Statute are obſerved, faz the ſeiſin and pol⸗ 
ſeſſion continues in Sir John Clifron who claims onely by Sir William 
Clifton who was the Tenant in demean who ought to pay the Rent. 
But Fenner ſaid to that; That the ſeiſin and poſſeſſion intended in the 
Statute, is the very aduall poſſeſſion, (ſcil.) Pedis diſpoſitio, and ſuch a 
poſſefſton in which the diſtreſſe may be taken, and that cannot be taken 
in a Freehold without an acuall poſſeſon. 
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Seiſed of land in Fee, by his Mill in waiting, granted a Renf-charge 
A of 5 l. per an. out cf it to his younger ſon, towards his Edusation and 
bzinging up in Learning; and if in pleading, the Deviſee ought to averre 
that he was bzought up in Learning, was the Queſt ion: And it was holden 
by Dyer, Manwood, and Mounſon, that ſuch averment needs not ; foz the 
De vile is not condittonall; and therefoze, althongh be be not bzought up in 
Learving, vet he ſhall have the Rent : and the wozvs of the Deviſe, are, To- 
wards his bzinging up; and he well knew, that 5 l. per an. would not, noz 
could not extend to maintain a Scholler in Learning, in diet, apparel, 
books, &c. and this Renf, although it be not ſuffcieut to ſuch purpoſe, pet he 
ſhall have it; And Dyer ſaid, That ſach a caſe was here: Two were bound 
to ſtand to the award of certain perſons, who awarded that the ons of them 
chould pay unto the other 20 s. per an. during the term of ſix years, towards 
the education and bzinging up of ſach a one an Infant, and within the two 
firft years of the ſaid term the Infant died, ſo as now there needed not any 
ſupply towards his education; pet it was adjudged, that the yearly ſumme 
ought to be paid foz the whole term after; foz the wozds [towards his edu- 
cation] are but to ſhew the intent and conſideration of the payment of that 


ſumme, and no wozd of condition, &c. 


Mich. 20 Eliz. In the Common Pleas. 
CLXXXVII, Weſt and Stowells Caſe, 


Nan Action upon the Caſe, by Thomas Weſt againſt Sir John Stowell, 

Lhe Plaintiff Declared, That the Defendant, in conſideration that the 
Plaintiff pzomiſed to the Defendant, That if the Defendant chall win a 
certain match at ſhooting, made between the Lozb of Effingham and the De⸗ 
kendant, then the Plaintiff ſhould pay to the Defendant 10 l. pzomiſed to the 
Plaintiff, That it the ſaid' L. Effingham ſhall win the ſame match of the Des 
fendant,that then the Defendant would pay to the Plaintiff 10 l. And further 
declared, That the Lozd Effingham won the match, foz which the Action is 
bzought. It was moved, that here is not any ſufficient conſiveration ; foz the 
pꝛomiſe of the Plaintiff to the Defendant,Non parit actionem, foz there is not 
any conſideration upon which it is concei ved, but is only, Nudum pactum, up⸗ 
on which the Defendant could not have an Action againſt the Plaintiff, And 
then here is not any ſufficient conſideration foz the pzomiſe of the Defen- 
dant. Mounſon Juſtice conceived, that here the conſiveration is ſufficient, 
foz here this counter pꝛomiſe is recipꝛocall pʒomiſe, and ſo a good conſide⸗ 
ration, foz all the communication ought to be taken together. Manwood, 
Such a recipzocall pzomiſe betwixt the parties themſelves at the match, is 
ſufficient ; foz there is conſideration good enough to each, as the pzeparing 
of the Bows and Arrows, the riding oz coming to the place appointed ts 
ſhoot, K. abour in ſhooting, the travell in going up and down between the 
marks: But foz the Bettozs by, there is not any conſideration, if the 1Bettas 
doth not give aim: Mounſon, A caft at Dice alters the pzoperty, if the 
Dice be not falſe; wherefoze then is there not here a recipzocall Action : 
Manwood, At Dice the parties ſet downe their moneys, and ſpeak woꝛds 
which do amount to a conditionall gift ; ſcil. Af that the other party caſt 
(ach a caſt he ſhall dave the money. 


19 Elis. 
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19 Eliz; Ia the Kings Bench. 
CLXXXVIII. Dunnes Caſe, 


22 poſſeſſed of divers goods in divers Dioceſſes dyed Inteſtate at 
Briſtow, The Biſhop of Briſtow committed adminiſtratton to Jones and 
his mile, who adminiſtred; and afterwards the Biſhop of Canterbury, by rea- 
ſon of his Pzerogative, committed adminiſtration to Auſten and Dunne, and 
they bzonght an Action of Treſpaſſe againſt Jones and his wiſe, foz taking 
of the goods of the Jateſtate; Jt was holden by Wray and Southcote, that the 
Letters of adminiſtration granted by the Biſhop of Briſtow, were 'void : 
yon Jeofreys, contrary ; foz the granting of Letters of Adminiſtra- 
tion, de mero jure, dolh belong to the Dzdinary ; and it might be that neither 
the D2vinary,noz the parties to whom de granted the Letters of Admtnifſtra- 
tion had notice that the Inteſtate had bona notabilia in another Wioceſſe, 
and therefoze it ſhould be hard to make the Defendants Treſpaſſozs; Erce. 
ption was taken to the Declaration, becauſe it is ſhewed, that the Archbiſhop 
of Canterbury, by reaſon of his Pzcrogative,committeyd adminiſtration, & c. 
without ſhewing that the Anteſtate had, bona notabilia, &c. but the Extepti⸗ 
on was not allowed, foz ſo are all the pzeſivents, as the Declaration is here, 
which all the Clerks in Court did affirm, and afterwards Exception was 
taken to the Bar, becauſe it is there pleaded, that the Defendant had payd a 
certain ſumme of money to ene A. to whom the Inteſtate was indebted by 
Bond, and did not ſhew how the Bond was diſcharged as by Releaſs, Acquit- 
tance, cancelling of the Bond, &c. And that was holden to be a materiall 
Exception: oz the Defendants in ſuch caſe, onght to ſhew ſach diſcharge, 
which is ſufficient, and by which the Plaintiffs may be diſcharged ; and foz 
that cauſe the Plaintiff had Judge ment to recover. 


19 E/iz, In the Kings Bench. 
CLXXXIX. Kingwell and Chapmans Caſe. 


U N an Action of Debt upon a Bond, by Kingwel againſt Chapman; The 
Defendat pleaded, that it was endozſed upon condition, That where di⸗ 
vers debates were betwirt the Plaintiff and one J. 15Bzother of the De⸗ 
fendant, the ſaid Plaintiff and J. put themſelves to the award of one 
Copſton, and the Defendant was bound by Bond to the Plaintiff, that his 
bzother ſhould perfozm the award of the ſaid Copſtoa: And the award 
was, Chat the ſald J. Could pay to the Platntiff 30l. viz. At the Feaſt of 
the Annunciation: 20 l. and at Michaelmas after 10 l. and hewed,that the 
ſaid J. had payd the ſaid 201. at the Annunciation; and as to the 10 l. he 
pleaded, That the ſaid J. died befoze the ſaid Feaſt of Michael , up- 
on which there wis a demurrer : And by Wray, Southcate, and Sawdy, 
Juſtices, the Bond is fozfeit. Firſt, becauſe the ſumme awarded by tys 
Arbitrament, is now become a duty; as if the condition of the Bond 
dad been faz the payment of it: Secondly, day is appointed foz the pay- 
ment of it, 10 H. 7.18. Thirdly, the Executozs cannot perfozm the Condi, 
tion. But if J be bound by Bond to enfeoff the Dbligee at ſuch a day, 
and befoze the ſaid day J die, my Executoz; ſhall not be charged with it; 
foz the Condition is become impoſſible by the Ac of God, foz the Land is 


deſcended to the heir | 
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20 Biz. In the Common Pleas. 
CXC. Lodges ce. 


Odge an Attozney of the Common Pleas, was indebted unte Booth, 
Lt 34 |. payable at a vay to come, and Booth was invebted to Dj 
in 40 l. Diggs, accoding tothe caftom of London, attached in the hands of 
Lodge 341. to be paid to him at the day, as part of his debt of 401. Lod 
bzought a Bill of Pziviledge, ditected to the Payoz and Sheriff of London, 
and that every perſon, who had cauſe of Action againſt Lodge, Sequatur ad 
Com. Legem, & c. Si ſibi videbitur expedire, xc. At the retozn of which Writ, 
Bendloes pzayed a Procedendo. And by Harper, Juſtice, the pziviledge ſhall 
not be allowed, becauſe that this Attachment is by cuſtom, and not allowable 
here; and if Lodge ſhould have the pziviledge, then is the other party without 
remedy : Ant it an Attozney of this place be impleaded in London upon x 
Conceſſit ſolvere debit. alterius, he hall not have the pztviledge. Manwood 
contrary; Foz accozding to the Common Law, Lodge owed nothing to 
Diggs, but is his De btoz by a cuſtom £ And as to the caſe of Conceſſit ſolvere, 
there the pꝛomiſe was to the party himſelf, who bzought the Action ; and he 
bath no other remedy, but in the caſe at Bar, Diggs, who is a ſtanger, veres 
Lodge wha ows him nothing, having remedy againſt his pzoper Debtoz, 
which Dyer granted, and further laid, That the pztviledge of this Coart 
ought not to be impeached by any cuftom : And the Preignothories cited a 
caſe adjudged in the — That ſach a pziviledge in the caſe of one Under · 
kil, and afterwarvs in the pzincipall Caſe, the poi viledge was allowed. 


21 Eliz, In the Common pleas, 
CXCI. Segar and Baintons Caſe. 


[ N an Action of Treſpaſſe,the Caſe was, That King Hen. 8. an. 27. of his 
reign. gave the Bannoz of D. to Sir Edw. Bainton Knight,and to the heirs 
males of his body; Hir Edw. Bainton had ine, Andrew his elde ſt ſon ; and 
the now Defendant his pcunger ſon, and died, Andrew Bainton covenanted 
by Indenture with the Lo2d Seymore, That the ſaid Andrew Bainton would 
aCure the ſaid Pannoz to the uſe of himſelf foz life, the Remainder to the uſe 
of the ſaid Lozd and his heirs;and the ſaid Lo2d,in recompenſe thereof,ſhouly 
alſure other lanvs to the nſe of himſelf foz life, the remainder fo the uſe of 
the lald Andrew Bainton in tall, who, 37 H. 8. levied a Fine of the ſaid 
Manncz withoat Pzoclamations to two ſtrangers, to th2 uſes accozding to 
the ſaid agreement, and befozeany aſſurance made by the ſaid Lozd, the ſaid 
od was attainted of Treaſon, by which all his lands were fozfeited to the 
King: And afterwards the ſaid Andrew Bainton made a ſuggeſtion to 
Queen Mary of all this matter; and upon his humble Petition, the ſaid 
Queen by her Letters Patents, reciting the ſaid miſchtef, &c, Et præmiſſa 
conſiderans, & annuens Petitioni illius, granted to him the Pannc2 afozeſaid, 
and further, De ampliori gratia ſua, did releaſe to the ſaid Andrew Bainton, 
all her right, poſſeſton, & c. which came to her, Ratione attincturæ predic, 
vel in manibus noſtris exiſtant, vel exiftere deberent ; after which, 5 Eliz. 
Andrew Bainton levied a Fine to the Plaintiff, with Pzoclamations, and 
died without ine, and the Defendant, as iNne in tail, entred. 

Puckeriog, Serjeant : Firſt, it is toſce, It by the wozds of the Patent 
of Queen Mary, viz, De ampliori gratia, &c, the Reverſion in Fee which 
the 
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the Queen hav, hail paſs oz not: Secondly, Aamitting that the Rever- 
lien dath not paſs, then if the Fine le ved by Andrew Baypton, 5 Elia, to 
the Plaintitf, the Reverſion being in the Queea, be a bar unto the iCug- in 
tai : Fo2 as unto the firſt Fine levyed, * 8. which was without ze 
clamations, the ſame Gall not binde the iCae in tayl, neither as to-the 
Right, noz as to the Eniry, foz it is not any diſcontinuance, becauſe the Key 
verſion is in the King; faz of things which do not lie in diſcontinuance, 
Rent common, 8c. fo ſuch a Fine is a Fine at the common Law, and nat 
within the Statute of 4 H. 7. and ſuch Fine is voyd againf the ine; Wut 
if ſuch a Fins withont pzoclamation be levyed of a thing which lieth in 
diſcontinuance, then ſuch a Fine is not voyd, but voydable by Formegon : 
and therefaze this Fine in the cale at Bar being levyed without pzoclamg- 
tian of Lands entayled, whereof the Keverfian is in the King at the time 
of the ine levyed, ſhall not binde the iſlae: aud by ſuch Fine the Conn- 
ſee bath nothing but a Fee determinable upon the life of Tenant in tayl, 
which Fee was fozfeited to the Queen by the Attainder of the Lozd Seymore, 
and that the Queen moved of pity, did reſtoze the ſame to A. B. in recom» 
penſe; fo2 the Indentures of themſelves were not ſufficient to raiſe any 
ule ; Dee acc. 1. Mariz, Dyer 96. As to the firſt point, it ſeems that nos 
thing paſſed of the Keverſion, foz the Gzant hath reference to the waaps, 
All her Right, Poſſeſſion, &c, which came to her ratione attincturæ, and 
all the reſidue of the Gzant ought to have reference to that, to the ratione 
attincturæ, which was the foundation of the, whole Gzant ; and here the 
intent of the Queen was not to any other intent, but onelp ts reſtoze A. B. 
to the ſaid Pannoz, oz to his fozmer Eſtate in it; and nothing- appears in 
the Letters Pattenta, by which it may appear, that the Queen was knowing 
of her Reverſion which ſhe had by deſcent; and therefoze the ſame cannot 
paſs by general wozds. Af the Queen grants the Goods and Chattels of 
all thoſe which have done any Treſpaſs, faz which vitam amittere debent, 
the Goods of him who is attaiated of Treaſon ſhall not be fozfeited to the 
G2antee by ſuch general wozds: 8 H. 4. 2. The King grants omnia Ca- 
talla, Tenentium ſuorum, qual itercunque damnatorum, the ſame chall not 
extend to the Goods of him who is condemned of Treaſon: See 22 AM. 
49 Do in our caſe, the Patent (hall not ſerve to two intents, but to a reſti⸗ 
tu ion of the Mannoꝛ, and then nothing paſſeth by this Patent but the fee 
determinable, which was conveyed to the Lozd Seymore, and fozfeited by 
his Attainder. Then we are to (ge, Now after this Gzant the ſaid A. B. is 
ſeiſed ? And he (aid, That he ſhall be in of the ſaid fee determinable, and 
not of the Eſkate-tayl againſt his own fine; and then if he be not ſeiſed by 
fozce of the Entayl at the time of the fiae levyed, 5 Eliz. the ſame fine cannct 
binde the tayl: But admit that at the time of the ſecond fine levbyed he 
was in of an Tate tn tayl, vet the ſame fine ſhall not bar his iNue ; Foz 
fi: ſt, this Fine cannot make any diſcontinuance, becauſe that the Reverſion 
in tee is in the King, which is not touched by the Fine: Seer the Caſe of 
Sanders, where A. makes a Leaſe to begin at a day to come, and after- 
wirv3 levies a Fine to a ſtranger with pꝛoclamations; the five years paſs, 
and afterwards at the day of the Commencement of the Leaſe the Leſſee 
enters, yis Entrp is lawful, and he (hall not be bound by the non- claim, 
And ſo it was adjudged 21 Eliz. between Sanders and Starky. After the 
making of the Stacute of 4H. 7. of Fines, it was much doubted, if the 
iſſues of commen Tenants in tayl ſhould be bound by a fine with pzoclas 
mation, foz as much as upon the death of their Anceſtozs they were as new 
pur chaſoꝛs per formam doni : and therefoze it was p2ovided by the Sta- 
tute of 32 H. 8. that the ſaid Statute of 4 H. 7. ſhould ertend to ſuch com- 
mon Entayls ; but there was no doubt of the Cfate-tayl of the Gift of 
the Kiog : and ſee betwixt Jackion and Darcy, Mich, 15 and 16 _— 
0 Ot. 
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Rot. 1747. in à Partitione facienda, the caſe was, Tenant in tayl; the 
Rentainver to the King after the Stature of 32 Hl. 8. levyed a Fine with 
pꝛdc lamations, and adjudged, that that Could binde the ines : and the Aa 
of 52 H. 8. doth not extend, but where the Reverſion is in the King, but 
no mention is theres of a Remainder, becanſe the wozds of the ſaid Ad are 
general, of all Tenants in tayl, the makers of the ſaid Ac perceiving that 
it might be a doubt, that the generality of the ſaid wozos might ercluve 
Efates-tayl of the Gift of the King, they have refrained the wozds in a 
ſpectat manner, as appeareth by the laſt wozds of the ſame Ad: Noz to 
any Fines heretofoze levyed, oz hereafter to be levyed by any perſon oz per- 
ſons ot any Pannozs, &c. befoze the tevying of the ſaid Fine to any of his 
oz thelr Anceſtoꝛs in tapl by Letters Patents, oz AR of Parliament, the Res 
verſion whereof, at the time of the levying of ſuch Fine, was in the King : 
and ſo ſuch © fates are ercepted, and that in ſach caſes where ſuch Fines 
are levyed, they ſhall be of ſuch fozce as they ſhonld have been if the (aid 
Act had not been made; aud therefoze he conceived, it appeared at the 
faid Parliament, That ſuch TRtate-tayls of the Gift of the King were not 
bound by 4H. 7. foz otherwiſe that Proviſo oz Exception had been kri⸗ 
volous. 

Walmſley, er jeant, to the contrary; and he agreed, That the firſt 
Fine doth not make any dilcontinuance; and yet he conceived, it is not 
altogether voyd againſt the ines befoze that they enter, foz no Right re⸗ 
mains in the Connſoz againſt his Fine: And he conceived alſo that this 
clanſe, ex uberiori gratia noftra, did extend to paſs moze then paſſed befoze, 
foz he conceived that the Queen intended moze liberally, viz. the 
Reverſion, foz this ſame is not any matter of Pzerogattve, but this is a 
matter of Jatereſt which might even in the caſe of the King paſs ont of 
the King by general wozds: And ſee 3 H. 6. 6 and 7 Br. Patents; A Gzant 
of the King ex inſinuatione ſhall not hinder the fozce of the wozds ex 
mero motu. And the Opinion of the Court was, That the Reverſion 
which was in the King did not paſs by this Gzant : Foz the ſcope of the 
whole Patent was, as was conceived, to grant the ſame onely which the 
Queen had ratione attincturæ. 

2 Anderſon held the Patent inſuffictent,becauſe that the perhibition was not 

U and certain: Alſo he ſaid, That ex ſpeciali gratia, &c. would not 
help this caſe, if it were well argued, foz the Eſtate⸗tapl is not well re⸗ 
cited, but onely that he was ſeiſed de Statut. hereditario, &c. ſo as the 
Queen was deceived. Periam contrary ; The Queen was appziſed well of 
the miſchief and Gzant afozeſaid, viz. of ſuch Eſtate, with which he de- 
parted by the Fine. And as to the other point, it was the Dpinion of 
Walmſley, That the Fine with pzoclamation vtd binde the Entapl. And 
as to the Objectton which hath been made, That the Conuſoz, at the time 
of the fine levyed, was not ſeiſed by fozce of the Entayl, the ſame had been 
good matter to adoyd a common Recovery, to alledg ſach matter in the 
Tenant to the Præcipe, but not to this purpoſe : foz if Tenant in tayl 
levyeth a fine, althongh he was not ſeiſed at the time of the fine levyed 
by fozce of the Entapl, yet ſuch a fine ſhall binde the ines: o if Te- 
nant in tayl doth diſcontinne, and diſeiſeth the Diſcontinnee , and ſo le- 
vpeth a fine: and he conceived, That the iſſue in tayl is bound by the Sta- 
tute of 4 H. 7. even of the Gift of the King. And ſee 19H. 8. 6 and 7. 
where it is holden, That the iſſue in tayl is bound by the Ac of 4H. 7. 
And whereas it bath been objeden, That it voth not extend, but to ſuch 
fines which make a diſcontinuance at the common Law; the ſame is not 
ſo; fozif Tenant in tapl of a Rent oz Common levyeth a fine with pꝛo⸗ 
clamat ion, it is very clear, that the iNues ſhall be barred thereby: And 
be relied much upon the Book of 29 H. 8. Dyer 32. Tenant in tay! of the 


Gilt 


Pleadals 2 CThe Lord Awdleys 
Caſe, GY Caſe. $ 


Gift of the King levyeth a Fine, oz ſuffereth a common Recovery, al- 
though it be not a diſcontinuance, becauſe the Keverſton is in the King, yet 
it is a bar nato the tue. But note, That that was befoze the Statute of 
34 H. 8. And ſee now Wiſemans Caſe, 27 Eliz. Cok. 2 part. and ſeg the 
Lozd Staffords Caſe, 7 Jacob. C. 8 Reports, fo. 78. 


21 Eliz, In the Kings Bench. 


CXCII. Pleadalls Caſe. 


He Caſe was, That a man ſeiſed of Lands in fee, took a Leaſe by 
Indenture of the Yerbage and Pawnage of the ſame Land : Jt was 
the Opinion of the whole Court, That the ſame was no Eſtoppel to him to 
claim the @oyl oz the Freehold :, And it was ſaid by Plowden, and agreed by 
the Court, That if the Father and Don be Joynt-tenants foz an hundzed 
years, and the Don takes a Leaſe of his Father of the Lands foz fifteen 
years, to begin, &c. the ſame ſhall conclude the Bon to claim the whole 
term oz parcel of it by Sur vi voz. 


CXCIII. 21 Eliz. In the Star. Chamber. 


many of the Juſtices, That an Infant having levyed a Fine, may 
declare the uſes upon it, and ſach Declaration is good, notwithſtanding 
his Nonage : and Mz. Plowden affirmed, that ſo it was adjudged in his 
own Caſe, by which he loſt Lands of the yearly value of 40 l. Do a De⸗ 
claration by a man in dureſſe is good, which Anderſon denyend, 


21 Eliz, In the Court of Chancery. 
CXCIV. The Lord Awdleys Caſe; 


1* Lozd Awdley, 12 H. 7. enfeoffed Hoddy and others of certain 
Lands in the County of Sommerſet, and afterwards by Indenture 
reciting the ſaid Feoffment, and the date of it, and alſo that it was to 
the intent that his Feoffees ſhould m his Mill, as follows in 
effect; viz. My Will is, That my ſaid Feoffees ſhall ftand ſeiſed to the 
uſe, That the ſaid Yoddy ſhall receive of the yearly Profits of the ſaid 
Lands one hundred pounds, which de bad lent to the ſaid Lord Aw» 
ley: and alſo ſtand ſeiſed to pay all his Debts upon Bills ſigned with 
his Hand; and after the Debts payd, That the ſaid Feoffces ſhall make 
Eſtate of the ſaid Lands unto him the ſaid Lord Awdley, and Joan bis 
Wife, and to the Heirs of their Bodies, &c. with divers Remainders o- 
ver. The ſaid Lgad had ine by the ſaid Joan; and alſo had iſſue by 
a fozmer Wife a Daughter: The Feoffees never made any Effate 
to the ſaid Lozd and his Wife. And it was the Dpinion of divers 
of the Juſtices and Sages of the Law, That upon this matter no uſe was 
changed, foz it is not a laſt Mill, but an Intent. And althongh that the 
Feoffees ſhall be ſeiſed unto the uſe of the Feoffoz and his Heirs, becanſe 
that no conſideration was, foz which they ſhould be (ciſed to their own uſe ; 
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yet the ſame cannot make a new nſe unto the ſaid Loꝛd and his wife in tail, 
without conveying an Estate; foz the wife is a ſtranger unto the land, and 
alſo to the other nſe. And it cannot be a Teſtament oz laſt Mill, foz the 
Eſtate mentioned in the ſaiv Writing, onght to be made by the ſaid Loy 
and his wife, who cannot take by his own Will. And this matter was de⸗ 
pending in the Chancery; and the advice of the Juſtices being there re- 
quired, they did deliver their opinions, That by this Writing, no nſe was 
changed, noz any Eftate veſted in the laid Lozd and his wife; and a 
Decree was made ascozdingly , until pzoof might be made of ſuch an 
Eſtate made. 


21 Bliz. In the Kings Bench. 


GLXCV. Borough and Holcrofts Caſe. 
, . „. Sf 

1 N an Appeal ot Murder, by the ſon of the Lo2d Borough, of the death of 
bis elder bzother, Henry Borough, againſt Thomas Holcroft,who pleats 
ev, That heretofoze he had been indiced of the Purder of the ſaid Henry 
Holcroft befoze J. S. Cozoner of the Uerge,and alſo Cozoner of the Connty 
of Middleſex, within which County the Uerge was; and upon that indic- 
ment he was arraigned, and confeſſed the indiament, and pzaved his Cler- 
gle, &c. and demanded Judgement; It the Plaintiff Could have this 
appeal 2 The Plaintiff, Replicando, ſald, by pꝛoteſtation, Nul tiel record, 
and foz plea did demur in Law. Dalton, foz the Plaintiff, took Erceptton 
to the plea, foz the concluſion of it, viz. Judgement if appeal; where it 
ought to be, Judgment, if he ſhall be again put to anſwer : And he tock a dif- 
ference, where a matter is pleaded againff the Plaintiff, to which the 
Plaintiff is party: As where a man pleads a Fine levied by the Plaintiff 
himſelf, there he ſhall conclude Judgement if action ; but whree the Fine 
is pleaded levied by the Anceſtozs of the Plaintiff, there be ſhall plead, 
Judgement, if againſt ſuch Fine, &c. Vide, 9 H. 7. 19. At the common 
Law befoze the Statute of 3 H. 7. ſuch convidton at the ſuit of the Bing did 
diſcharge the party convided from further trouble; bat if the indigment 
upon which he was arraigned be inſufficient, then it is not any plea. And 
here the indiament is inſufficient ; foz by the Statute of Articulis ſuper 
Chartas, cap. 3. the Cozoner of the Country,together with the Cozoner of the 
ings Youſhold hall do the Office which belongs, and ſend the roll, to 
which Dffice two Cozoners are requiſite ; but here, in the taking of this in⸗ 
quiſition there was but one perſon although two capacities, id eſt, Cozoner 
of the County, and alſs Cozoner of the Uerge ; and ſo the Jndiament was 
taken, Coram-non Judice : dee the @tatnte of the Star-chamber, which is, 
That the Chancelloz, &c. calling to them one Biſhop, and one tempozall 
od of the Kings Councel, &c. If the Chancelloz be a Wiſhop ; pet ano- 
ther Biſhop onght to be called, &c. Af J deviſe that my lands ſhall be ſold 
by two Biſhops, and J. S. hath two Biſhopzicks, pet his ſale is not ſuf- 
ficent. Egerton, contrary, Although here is bat one perſon, yet there 
are two Cozoners: Quando duo jura concurrunt in una perſona æquum eft, 
ac ſi eſſent in diverſis, At the common Law, befoze the Statute, De Arrticulis 
ſuper Chartas, The Cozoner of the Uerge by himſelk might enquire of 
Murder; but becauſe the Kings Court oftentimes removed into another 
County, by reaſon whereof no enquiry could be made, foz the remedying 
thereof, that Statute was made, which is in the affirmative, and doth not 
abzidge the common Law befoze, and therefoze it ſhall have a reaſonable 
conftrudion ; See the ſtatute of Weſt. 1. cap. 10. By which it is enaded, 
that ſafficient men hall be choſen Cozoners, of the moſt loyall and the _ 
age 
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lage Knights, this Statute ſhall not be taken, Stricto ſenſu. that none ſhall 
be choſen Cozoners, but Knights ; but the Statute requires, that ſafficient 
perſons ſhall be choſen, As to the Statute of 3H. 7. It is to be known, 
That at the common Law [before acquitted] was a good Plea, and the 
cauſe was foz the .* eat regard that the common Law had to the life af a man; 
An which caſe a great miſchief, as the Statute recites, did enſue, that to 
ſave the appeal of the party; they wonld not arraign the party within the year 
and day after the murder, within which time, the offender did compound with 
the party intereſſed; and ſo, after the year expired, all the matter concgrn- 
ing the pzoſecution, at the Kings ſuit, was pat in oblivion : wherefoze it 
was enacted, That ſuch offender ſhall be within the year arraigned at the 
ſuit of the Ring; and if the party be acquitted at the Kings ſalt, within the 
year and day, That the Juſtices befoze whom, &c. Qhonldnot ſet the party 
at large, but to remaine in pziſon, oz to let him to bail, untill the year and 
the day be paſt; and within the ſaid year and day, the wife, oz aert heir to 
the party U un may take their appeal againſt the party ſo acquitted oz at- 
tainted, the faid acquitall oz attainder notwithſtanding; and he ſaid, that 
theſe woꝛds [ perſon attainted ] did not extend to perſon convicted; foz 
they are two diſtina conditions in Law, foz attainder pzocnres cozruption 
of blood, but the ſame is not wzought by conviction; and every Treaſon 
impoꝛts in it ſelf Felony ; but yet notwithſtanding they are diſtinct Dſfices: 
Dee 22 E.4. Coron. 44. where it was ozdered by all the Juſtices of England, 
That none (hould be arraigned of the death of a man, at the ſuit of the 
King, within the year and dap; ſo as the ſuit of the party be ſaved. Aud the 

Inftice3 counſelled all men of Law ſo to do, and that the ſame be executed as 
a Law without alteration, upon which rule of the Juſtices, aroſe an incon⸗ 

venience; foz after that ozver of the Juſtices was known, The offender 
would pzactiſe with the party to whom the appeal by the Law belonged, to 

obtain from him a releaſe fo2 ſame ſumme of money, and then when the year 

and day paſſed, the heynouſneiTe of the murder was ant of memozy ; This 
miſchief being cſpied, was the occaſion of the making of the Statute of 
3 H. 7. But the ſaid Statute doth not meet with our Caſe ; but our Caſe is 

at the common Law, foz this Statute extends only unto perſons attainted; 

but a perſon convicted is not touched by it, and therefoze betag ont of 

the wozdz of the Statute, it chall be alſo ont of the meaatng of it; foz 

being a penall Law, it Hall not be taken by equity, as all Statates 

which give attaint ſhall be, Stricti juris, and ſhall not be taken by equi- 

ty. It hath heen objected, that the Statute de Frangentibus priſonam, 

4 E. 1. hath been taken by equity, the ſame is not ſo; foz it is not any penali 

Law, but the ſame mitigates the rigoz of the common Law; foz befoze that 

Statute, the bzeaking of the pziſon, was Felony in every caſe, but now it 

is not Felony; but where the party was committed to pziſon foz Fe- 

lony, &c. 


CXCVI. 21 Elz. In the Common Pleas. 


N a Formedon of a Pannoz, the Tenant pleaded, Joynf-fenancy by Fine 
with J. S. The Demandant did averre the Tenant ſole Tenant, as the 
Writ doth ſuppoſe, and upon that (ſue was taken, and found foz the 
Demanvant ; upon which, a Writ of Erroz was bzonght,and Erro; aſſigned 
{n this, That where upon Joyat-tenancy pleaded by Fine, the Wric ought 
toabate without any averment by the Demandant againſt it, the averment 
bath been received againſt the Law, &c. Southcote, At the common Law, 
If the Tenant had pleaded Joyat-tenancy by Deed, the Writ ſhould abate 
without any averment ; but that was remedied by 34 E. 1. but Joynt- 
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tenancy by Fine did remain as it was at the common Law, foz he hath pu⸗ 
niſhment enough in that by that plea, if it be falſe, be hath by way of con- 
clufion given the moyetie of the land in demand to him with whom he hath 
pleaded Joynt-tenancy ; and the Law doth not tutend that he would ſo flight- 
ly deparowith his land foz the abatement of a Wric: As 24 a Præcipe quod 
reddat, the Tenant acknowledgeth himſelf to be Uillein to a ſtranger; the 
Writ ſhall abate without any averment, if Frank and of Frank Eſtate; 
fo the Law pzeſumes, that the Tenant would not enthzall his condition. 
Wray, to the ſame intent: But the Demandant may confeſſe and avoid the 
Fine, as to ſay, That he that levyed the Fine was his diſſciſoz, upon whom 
be had befoze entred, &c. And if Tenant in Fee-ſimple be tmpleaded, and 
he ſaith that he is Tenant foz life, the remainder oyer to A. in Fee, and 
pꝛapes in aid ot A. the Demandant ſhall not take averment, that the Te⸗ 
nant, the day of the Writ purchaſed, was ſeiſed in Fee. Note, tyat in this fine 
Joynt-tenancy, was pleaded but to parcel, Jt was holden by Wray and 
Southcot, that the whole Writ ſhonld abate; As in a Writ the miſnoſmer of 
one ſhall abate the whole Wric againſt all the Detendants: and ſo where 
the Demandant enters into par sel of the land in demand, if the thing in de · 
mand be one entire thing, it Hall abate the whole Writ. In this Caſe, the 
Demandant ought to have in his Writ, Du torſtpriſe of the land in demand, 
whereof the Joynt-tenancy by Fine is pleaded, per availe, and under the 
gift of which the Formedon is conceived, and therefoze in reſpec of the 
title of the Demandant, it remains in right, parcel of the Bannoz,and there- 
foze onght to be demanded accozvingly with an Exception: But if A. give to 
B. a Þannoz, except ten acres in tail, there, it after upon any diſcontinuance, 
the ine in tail to have a Formedon, in ſuch caſe there needs no erception, fog 
the ſaid ten acres were never after the gift, parcell of the Pannoz which was 
given in taile, fo2 they were ſevered from the Mannoz upon the gift ; bat if 
land in demand was ſeverall, as twenty acres but two, an exception is 
not good, foz he might demand eight acres : Dee E. 1. F. N. B. 866. Prz- 
cipe, unam bovat. terrz, except a Seleon, and the Writ was abated, foz eve- 
ry demand ought to be certain, but a Seleon is a parcell of land nncer- 
tain, as to quantity, in ſome places an acre, in ſome moze, in ſame leſſe. 
Another point was, That becauſe the Menant bath admitted and accepted 
this averment, (ſcil.) ſole Tenant, as the Writ doth ſuppoſe ; Af the Court 
notwithſtanding the admittance of the Tenant ought without exception 
of the party, Ex officio, abate the Writ, and Wray conceived, that they 
ſhould, fo; it is a poſitive Law; as if a woman bzings an appeal of murder 
upon the death of her bzother, and the Defendant doth admit it without 
challenge oz erception, yet the Court ſhall abate the appeal, 10 E. 4. 7. 
And ſee the pzincipall Caſe there, Non ideo puniatur Dominus; and if an 
Action be bzonght againſt an Hoſtler upon the common cuſtom of the 
Realm, and in the Writ ye is not named common Yoſtler, and the Defen- 
dant doth accept of ſuch Writ, without exception to it, pet the Court ſhall 
abate the Writ, Ex officio, 11 H. 4. 198. and 38 H. 6. zo. 
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Be Caſe was this: King Henry the 8. ſeiſed of certain lands in the 

right of his Dutchie of Lancafter, Gzanted them unto another, Tenend, 
in Fee-farm, Reddend. ditto Dom. Regi, & hæredibus ſuis, ant illi cui de 
jure reddi dębet 101. And if this land ſhonld be holden of the King in Ca» 
pite, 03 holden of the Dutchie, was the queſtion + Egerton Sollicitoz ge- 
nerall, argued much upon the Statute of 1 H. 4. by which the Dutchie and 
poſſeſſions thereof were ſevered from the Crown : See Plowden in the 
Caſe 
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Caſe of the Dutchie of Lancaſter, 21 3. And ſee ibid. the Statute of 1 H. 4. 

Entituled, Charta Regis, Hen. 4. 1. De ſepatatione Ducatus Lancaſtr. a Co- 

rona ; by which it is enaded, That the Dutchie of Lancaſter, taliter & tali 

modo deducantur gubernentur & pertractentur, &c. ac ſi ad culmen dignitatis 

Regiæ aſſumpti minime fuiſſemus: So as by that Ad the Dutchie is dil⸗joyned 

from the Crown, and in ſuch point as to poſſeſion, as it was in a common 

perſon, But the poſſeſſion of the Datchte doth not binde the perſon of the 

Bing: as 10H. 4 7. The King bzings an Action foz certain lands to him 

deſcended from his Uncle, the Duke of Lancaſter, and the Writ was, Non 

omittas propter aliquam libertatem, and exception was taken to the Writ, 
becauſe that ſuch clauie onght not to be in the Kings Wric, but where the 
King ſueth as King, but that Writ he ſueth as Duke of Lancaſter, but the 

exception was not allowed; The King cannot ſue otherwiſe, but as Bing: 
faz the perſon of the King onght not to be meaſared accozding to his polleſ/ 

ſion, ſo as it was a ſeverance in Ozder, ſarvey, government and pzoces, and 

not in reſpect of the perſon. But after the Statnte of 1 H 4. The ſaid Ac of 

Separation was repealed ; and further enacted, that the ſaid king chould 

hold the ſaid Dutchie to him and his heirs, ings of England; ſo as thereby 

the Dutchie is ſetled in the politique Body of the Bing: afterwards came 

the Statute cf 1 H. 7. by Which it is enacted, That the Bing ſhall hold 

the ſaid Dutchie, and the poſſeſſions thereof, in ſuch manner and fozm, and 

ſoſeparated from the Crown as King Heary the fourth, King Henry the fifth 

did hold the ſame, ſo as the Dutchie was deveſted out of the Body politique 
of the King where it was ſetled, 1 H. 4. and veſted in the Body naturall 

of the Ning; ſo as the poſſ2Cion of the Dutchte, as to their government, &c. 

are inthe King, as they were in the Duke of Lancaſter befoze he was King: 

and if the Duke of Lancaſter had made a Feoffment, &c. the Feoffee ſhould 

not hold of him but of the King : So if the King himſelf maketh a Feoff- 

ment of lands of the Datchy, the Feoffee (hall hold of the King, &c. which ſee 
in the Dutchie of Lancafters Caſe, in the end of it: And he conceived, That 

notwi:h{tanding the union of the Crown and the Dutchte, pet the pztvity 
of the Tenure doth remain, being pzeſerved by the ſaid Act of 1 H 4. Ano- 
ther matter was, That here, the Tenure reſerved is Tenend. in feodi firma 

Reddend. 10 l. &c. And he ſaid, that this Rent is not parcel of the Tenure, 

but rather a Rent / charge collaterall tothe Tenure : Foz in all Caſes where 
there is a Tenure ex pꝛeſſed in ſuit,oz implied in Law befoze,there Reddendo 
following (hall not make the thing rendzed parcel of the Tenure, but it 
ſhall be a Rent in groſſe; andhere Tenend. in feodi firma, makes the Te⸗ 
nure, &c. and the Reddendo after ſhall not make the Rent reſerved parcel! 
of the Tenure ; See the 33 E. 3. Annuity 52. befoze the Statute of 
Quia Emptores terrarum, a Wan makes a Feoffment in Fee Tenead. do 

Dom. Capital. feod. &c. Reddend. ros. Rent; here, becauſe that the Te- 
nure was reſerved, Capital. Dom, feodi illius, this Rent reſerved is not 
parcel of the Tenure, but a Rent in groſſe : King Edw. the 6. gave cer- 
tain lands to Cranmer, Archbiſhop of Canterbury, Tenend. by the fifth part 
of a Knights Fee, Reddead. inde 61. per an. Cranmer made a Feoffment in 
Fee to the uſe of himſelf foz life, and afterwards to the uſe of his eldeſt 
ſon in tail, the rematnder to the right heirs of Cranmer, who is attainted 
of Treaſon, by which the remainder in Fee eſcheated to the King, by which 
the Seignorie is gone. But it was adjudged, that notwithſtanding that 
eſcheat, the Rent did remain, foz the Rent was not parcel of the Seignorie. 
Now this Rent being a thing newly created, and not parcel -* the poſſel, 
ſions of the Dutchie in 1 H. 4. noz ever deſcended from any ce ſtaꝛ of the 
King, being Duke of Lancaſter, ſhall be accounted fo be in je King ta the 
right df his Crown, and ſo cannot paſſe by the Tutchie-ſcal ; See the ſaid 
Statute of 1 H. 4. and the King cannot enlarge the ſaty Dutchie, noz the 
AK 2 poſſeſſions 
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polleſſions thereof beyond the poſſeſſions which were of the Dutchie at the 

time of the making of the ſaid Aas: As if J. S. ſeiſed in Fee is impleaded, 

and he ſaith, that he holds the lands in demand foz life, the remainder to 
| the King in the right of his ſaid Dutchie; now the laid remainder is 
| veſted in the King, not in the right of the ſaid Dutchie, but tn the right 
1 of his Crown. The Uillein of the King, in the right of his Dutchie 
| of Lancaſter, purchaſeth lands, the King ſetzeth, he ſhall be ſetſed thereof 
| in the right of his Crown, and not of the Datchie : The King grants 
Common out of certain lands parcel of his ſaid Dutchie, and afterwards 
makes a Feofment of the ſaid lands to another, the Gzantee of the Common 
dieth without heir, ſo as the Common eſcheats to him; now he ſhall have 
the Common in the right ok the Crown, and not cf the Dutchte; ſo al- 
though it is ſaid, That the Rent ſhall follow the nature of the land ont 
of which, &c. pet the ſame is but to ſome intents, and not to every 
intent: See the Statute cf 2 and 3 Phil. & Ma. cap.20. by which it is 
enacted, That all the lands which have been granted oz ſevered from the 
Dutchie to any perſon oz perſons, and after ſuch grant, have come oz re⸗ 
verted to the Bing in poſſeſſion, reverſion, oz remainder, o2 otherwiſe by at⸗ 
tainder,eſcheat, fozfeiture, &c. ſhall foz ever be united to the ſaid Dutchie, 
and ſhall be adjudged and eſteemed as part and member of the lame; 
which pzoves that ſuch lands were not holden of the King, as Juke of 
1 Lancaſter, but as King ; foz if they had been holden of the Dutchie upon 
| the eſchcat, they ſhould be parcel of the Dutchie again, without help of 
that Statute. See the ſpeciall Reſervation ; Reddendo Domino Regi, & 
hæredibus ſuis, aut illi cui de jure reddi debet, &c. Now, when the King 
grants the Seignorie to the Lozd Audley, it was in the Eledion of the 
Ter-tenant, to whom he would pay the Rent, if it had been in the caſe 
of a common perſon; but it is otherwiſe in the caſe of the King: As if 
A. holdeth of two ſeverall Lozvs by owel Feoffment, and dieth, his heir 
within age; tbe Lozd which firſt gets the TUard ſhall have him; but in 
the caſe of the Ring it is otherwiſe : Plowden, The King is not bound 
by the Statute of Weſt, 3. But in this Caſe, in the making of this 
Feoffment with this Tenend. & Reddend. the Feoffee ſhall hold of the 
King as of his Dutchie ; foz all grants of the King ſavoz of the perſon 
of the King; and then his Pzerogative wzapt in the perſon, ſhall gnid 
the ſame: and ſee the @tatute of Weſt. 3. extends to all who make 
Feoffments, Tenend, de Feoffatoribus ; but the King is not Tenent to 
any one, And if the King be ſeiſed of an Advowſon in the right of his 
Dutchie, and the ſame becomes void, and the King pzeſents to the ſame, 
he may repeal his pzeſentation ; and — — divers pꝛeſidents, of 
Patents made to many great Lo2ds, to of the Dutchie, and alſo to 
hold of others: And the King by his Dutchp⸗ſeal may give lands in 
Poztmain. And he argued, That this Rent, although newly created, 
yet in ſo much as it came, and accrned in reſpect of the land which was 
parcell of the Dutchte : it only be ſo acconnted alſo parcel of the 
Dutchlie , as if befoze the Statute of Weſt, 3. A. ſeiſed of lands in Fee, 
of the part of his father, makes a Feoffment in Fee, Tenend. by ſuch 
ſervices, &c. the ſame Seignorie ſhall go to the heirs of the part of the 
father, in lieu of which the Seignorie is come: Menant in tail after the 
Statute of 32 H. 8. makes a Leaſe foz years, -accozding to the ſaid A, 
rendzing Rent to him and his heirs, it hall be intended, heirs in tail. 
At was adjourned. 
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CXCVII. Forſter and Walkers Caſe. 


[ N an Ejectione firmæ, by Forſter againſt Walker, the Caſe was ; That 
Richard Meager was ſeiſed of a houſe in London: and 6 E. 6. he deviſed 
the ſame to his wife foz life, the remainder to John his ſon in tail, the re- 
mainder to the Paſter and Wardens of the Cozdwaynozs in London, and 
died; the wife cntred,and died, John died, The Baſter, Wardens, and Com- 
munalty of the Cozdwaynozs entred, and leaſed to the Plaintiff, upon whom 
the heir generall of the De viſoꝛ did enter. The onely queſtion was? In as 
much as the Cozdwaynozs of London are incozpozated by the name of Ma ſter 
and Wardens, and Communalty of Tozdwaynozs. If this deviſe made to 
them by the name of Maſter and Wardens of the Cozdwaynozs of London be 
good 02 not 2 It was argued by Daniel, That the Deviſe by the manner 
was geod enongh ; and he inſiſted much upon the favoz which the Law gives 
to Mills, and to Legatees in the deviſes, and conſtruction of them, even in 
Deviſes and Gzants to Cozpozations: and as to Gzants to Coꝛzpozations, 
be cited the Caſe of the Dean and Chapter of Norwich: Decanus & Capitula 
ſanctæ & individuz Trinit. and they make a Leaſe, leaving out theſe wozos 
[ſantz & individuz] and pet held the Leaſe was good, notwithſtanding 
that, foz the woꝛds left ont, are not wozds of ſubſtance of the name, but foz 
the beauty and oznament of it: But in the caſe of Deviſe, if the name be 
miſtaken in matter of ſubſtance, yet if upon the deviſe the intent of the De- 
viſoz ſufficiently appeareth,it is good enough: foz the intent of the Deviſoz 
ſhall guide the deviſe ; and theretoze by deviſe, the Fee-ſimple ſhall paſſe 
without the wozd ( Heirs.) And he ſaid, that the opinion of Wray, chief 
Juſtice, was in the caſc of the Dean of Pauls: At J deviſe that my Crecutozs 
ſhall align my lands to J. S. the ſame, implicative, is a deviſe of the lands 
themſel ves to my Executoꝛs; fo2 otherwiſe they could not aſſign. Oo, if J 
Will and Deviſe, That A. ſhall pay yearly out of my Banno2 of D. to 
J. S 10 l. the ſame is a good deviſe of the lands to A. So it in the Caſe at 
Bar this heuſe had been deviſed to the Cozdwaynozs by the name of the So⸗ 
ciety of Coʒdw vy noꝛs, ſuch deviſe had been good enough: Cooper contrary ; 
and he ſaid, That the intent of the Deviſoz ought to agree with the Law, 
otherwiſe the Judges are not to regard it in point of Judgement; and he 
put the caſe of 39 H.6. 10. A. deviſeth his lands, and afterwards is diſleiſed, 
and befoze any entry dieth; now. notwithſtanding the intent of the Devilſoz, 
the deviſe is void; and he laid, The defect of a Will in wozds, in making of 
an Eſtate Gall be ſupplied by intent, but the defect in wozds, in naming of the 
De viſoꝛ,oꝛ De viſee ſhall never be ſupplied, Dee 49 E. 3. 3 & 4 the Caſe of 
the Whitavers. And he cited a caſe, 25 H.8, A ſtranger of the Low. countries 
being made a Denizen in England, retozned into his Countrey,and dwelling 
there became ſick ; and in making of his Will, he was adviſed by Councel, 
that by deviſe of all his goods, his lands deviſeable would paſſe, and there- 
foze by ſuch woꝛds he declared his Mill with the intention afozeſaid; (ſcil. ) 
to pale his lands, and died, and afterwards the States of the Low-countries 
wꝛote nnto King Henry the 8. acquainting him with the intention of the De- 
viſoz,and alſo of the opinion of their Laws there upon the ſatd UW ill, and all 
in favoꝛ of the Deviſee ; whereupon the King referred the con deration of 
the matter to Norwick, then Lozd chtef Juſtice, who declart gis opinion 
to the King to be, That by that deviſe, the lands did not pe 2, notwith⸗ 
ſtanding the intent of the Deviſoz. | 
Pauſch. 
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paſch. 26 Eliz, In the Kings Bench. 
CXCIX. Crabdells Caſe. 


Rabdel was bound by Recognizance to his good behaviour ; upon which 

the Queen bzought a Scife facias, and ſurmiſed, that after the Necogni⸗ 

zance acknotviedged, the ſaid Crabdell was arreſted and taken by the Con⸗ 

ſtable foz ſuſpicion of Felony, and of his own wzong eſcaped : It was objec- 

ed on the part of Crabdell, becanſe it is not alledged by matter in fac, that a 

Felony was committed. But the whole Court was of a contrary opinton ; 

Foz it is not materiall, if the Felony were committed oz not; fog if a Hub- 

| ject be arreſted by a lawfull Dicer, it is not lawfull foz him to eſcape ; 

| but he onght to ſtand to the Law, and to anſwer nnto the matter with which 
be is charged. And ſo Crabdell was fozced to anſwer, 


——& "To : — and pos Vicounteſſe2 FO ley and John- 
| 
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Paſch. 26 Eliz. In the Kings Bench. 
CC. Baſlet and Prowes Caſe, 


N Debt npon a Bond, the Caſe was, That Baſſet was bound with Prowe 
1 as his ſurety, to one Preſton, in a Bond of 500 l. and that was upon a 
cozrupt and uſut ious Contrac againſt the Statute ; and Prowe was bound 
unto the Plalatiff in a Bond as a counter / bond, to ſave the Plaintiff harms 
leſſe from the ſaid Bond of 5001. Baſſet is ſued by Preſton upon the ſaid 
Bond, and ſo damnified : and thereupon ſued Prowe upon the connter-bond, 
who pleaded againſt Baſſet, the Statute of Uſurie, pzetending that all aſ⸗ 
ſarances depending upon ſach uſur ious contract, as void by the Statute; but 
by the opinion of Wray, chief Auſtice, The ſame is no Plea, foz the fta- 
tnte is, That all Bonds, collaterall aſſurances made foz the rayment of 
money lent upon Uſury, ſhall be ntterly void; But the Bond here upon 
which the Action is bzonght, was not foz the payment of the money lent, but 
foz the indem pnitꝑp of the ſurety. 


Paich. 26 Eliz, In the Exchequer, 
CCI. The Vicounteſſe Bindons Caſe, 


Be Executozs of Thomas, late Wiſconnt Bindon, bzonght Detinne in 
| 243 /©X the Exchequer againſt the wivow of the ſaid Wiſconnt, and declared 
| G2. (94-h 7 upon the detainer of certain — The Defendant did juſtise the de⸗ 

25 742 tainer ol them as her Parophornatia : And it was ſaid by Manwood, chisf 
lh Baron, That Parophorn. ought to be allowed unto a widow, having regard 
Holt ab. 5%, unto her degree; and here the husband of the Defendant being a Uiſcoant, 

of 500 marks is a good allowance foz ſuch matter. 


*. 


Paſch. 26 Elix. In the Kings Bench. 
con. Offley and Johnſons Caſe. 


Ffley and Johnſon were bound as ſareties with one A. to B. who re- 
covered againſt Johnſon in London, and had Execution againſt him; 
and 
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and now Jobnſon ſued Offley, to have of him contribution to the ſaid Executi⸗ 
on, ut uterque corum onoretur pro rata, accozding to the cuſtom of London: 
Offley removed the Cauſe by pꝛiviledge into the Kings Bench, whereupon 
came Johnſon, and pʒaved a Procedendo; and becauſe upon this matter no 
Acton licth by the courſe of the Common Law, but onely by cuſtom in ſach 
cities, The canſe was remanded; foz otherwiſe the Plaintiff ſhould be 
without remety : See the Book of Entries, 160. 


Paſc. 26 Eliz, In the Kings Bench. 
CCIII. Litchfield and Cages Caſe. 


1 N an Ejectione firmz, the parties were at iſſue; and by the ozder of the 
Court, the Triall was ſtayed, and vet the Plaintiff againſt the Oꝛzder, 
did pzivily obtain a Niſi Prius, of which, Gawdy, Juffice, being infozmed 
of it after the Term, awarded a Superſedeas unto the Juſtices of Alice, be- 
foze whom, &c. and yet notwithſtanding that, the Enqueſt at the inſtance 
of the Plaintiff was taken, and found foz the Plaintiff; and all this matter 
was ſhewed to the Court in the Kings Bench, and there examined and pꝛoved, 
and it was ozdered by the Court, that the Uerdic ſhonld not be entred of 
Recozd, noz any Judgement upon it: And ſo it was put in ure in a Ckſe 
between Vernon and Fowler. And then the Plaintiffs Councell took ex- 
ception to the Superſedeas, becauſe it was not ſabſcribed with the hand of 
Gawdy, but, non allocatur : foz the Heal is ſufficient. 


Paſch. 26 Eliz, In the Kings Bench. 
CCIV. Scotts Caſe. 


*71lliam Scott was indicted upon the Statute of 23 Eliz. of Recu⸗ 
ſants, by the name of William Scot of Southwark, Gent. and upon 
that Indictment Judgement given foz the Queen; upon which Scot bzought 
a Writ of Error, and aſſigned foz Erroz ; Chat in the Jndiament Scott is 
not named of any Pariſh, but generally of Southwark; foz within South. 
wark, there are divers Pariſhes, and by the ſald Statute it is ozdained that 
the penalties accruing by the ſaid Statute ought to be divided in thzze parts, 
whereof one part is to be applied to the relief of the pooz reſident in the 
Partſh where the offence was committed, and therfoze it ought to appear 
upon the Indictment of what Pariſh the party Indiced ts, oz otherwiſe, 
Non poteſt conſtare Curiz,to which Pariſh the third part of the Penalty doth 
belong, lo that full execution may be made accozding to the Statute : Bat 
the whole Court was cleer of opinion, That the Indictment is goodenough, 
notwithſtanding that Exception; foz all the penalty which accrues by the 
ſaty Statute, belongs firſt to the Queen; viz. athird part thereof to her own 
uſe, mother third part foz the reltef, ut ſupra,to be delivered by Warrant by 
the Dfficers of the Receit of the Exchequer. And afterwards the Inha- 
bitants of the Pariſh in which the offence was committed, are to ſue in 
the Exchequer foz their third part of the penalty, and ſurmiſe in their 
Bill, that the offence was committed within their Pariſh; and Rule was 
entred accozvingly- | 


Paſch. 


\ 
| 
| 


Cerrards5 c Barker and T ay lors 
Caſe, 3 Caſe, [ 


—_— 


Paſch. 26 Elix. In the Common Pleas, 
CCV. Gerrards Cſe, 


Errard, Paſter of the Rolls, pzeſented Chatterron, Biſhop of Cheſter; 

to the Church of Bangor; to which Church, one Chambers alſo pzs- 
ſented his Clerk, by which ſeverall pzeſentments the ſaid Charch became 
Litigious : The Archbiſhep of York being, loci illius Ordinarius, awarded 
a jure Patronatus, &c, depending whtrh, the Archbiſhop admitted the ſaty 
Biſhop; whereupon Chambers Libelled in the Spirituall Court againſt the 
ſaid Biſhop, becauſe the ſald Archbiſhop, Dicto Epiſcopo plus æquo favore 
admiſit. dictum Epiſcopum, pendente the Jare Patrovatus, in which caſe, 
by the Law of the Church, the admittance is void; Foz, Lite pendente, nihil 
movetur: and now came the ſaid Biſhop, and pꝛayed upon that matter a 
P2ohibition, which was granted, becauſe that the right of the Patronage 
came in debate, after which came the ſaid Chambers, and pzayed conſulta- 
tion, becauſe he did not meddle with the right of the Patronage, but onely 
with the toztions admittance. To which it was ſaid by the Court, That the 
awarding of the Jure Patronatus, is not a thing of neceCity, but at the 
wHl of the Dzdinary, and foz his better inſtrudton; bat if he will at his 
peril, take notice of the right of the Patronage, he may admit which of 
them he will, without a Jure Patronatus awarded: And it may be in this 
Caſe, that after the Jure Patronatus awarded, and befeze any Uerdic given 
upon it, the Archbiſhop was ſatisfied of the right of the now Plaintiff in 
the Pꝛohibition to the Patronage, and therenpon admitted the Clerk, &c. 
and if he was deceived to ſnbjec himſelf unto a Quatre Impedit, whereof 
be had diſcharged himſelf, if he had attended the Uerdic in the Jure Pa- 
tronatus : and by the cleer opinion of the Court, the Conſultation was 
denped. ̃ : 


Mich. 29 & 30 Eliz. In the Common Pleas: 
CCVI. Barker and Tay lors Caſe. 


He Caſe was; That a woman, Tenant in tayl, within the Statute of 

11 H. 7. accepted of a Fine, Sur Conuſans de droit come ceo, &c. and 
by the lame Fine, rendzed back the lands to the Conuſoz fo; 100 years; 
It was moved, If this conveyance and diſpoſition be within the penal⸗ 
ty of the lald Statute; foz the Statute ſpeaks of Diſcontinnances,&c. 
And it was the cleer opinion of the whole Court, That it is within the 
Statnte.; foz by ſuch pꝛadice, the meaning of the Statute might be de⸗ 
feated : and if ſuch a render foz 100 years ſhould be good, by the ſame 
reaſon,it might be foz 1000 years, which is like miſchievous, and as dan» 
gerous untoh m in the reddition, as a Diſconttnnance : And by Rhodes, 
Juſtice, It hath been adjudged, That if a woman, who hath Title of 
Dower, tefoze that ſhe be endowed, will, enter, and le vie a Fine, that 
the ſame is within the ſaid Statute, and pet ſhe is not Tenant in Dower : 
Dee Dyer, 5 Ma. 140. Penycocks Caſe ; and ſce now, 36 liz. tr George 
Browns Caſe, adjudged accozdingly, | 


Tris, 
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Trix. 29 Elix. In the Common Pleas. 
CCVII. Morris and Webbers Caſe, 


[ NB an Ejectione firmæ, by Georg Morris t gainſt Webber, alias Turrior, 
the Plaintif declared upon a Leaſe by Humphrey Bury, &c. And 
upon Not guilty,the Jury found this ſpeciall matter : That Hes, Bury was 
ſeiſed, Et cepit in uxorem quandam Willmottam Gifford, 4 Mariz, And after- 
wards : 1 Elu. ſhe Libelled in the @ptrituall Court againſt the ſaid Henry, 
in cauſa divortii de nullitate matrimonii ; and found upon the Libel, In hæc 
verba, and all the ſentence upon it; viz. In Dei Nomine, Amen. Per depoſi- 
tiones & examinationes Medicornm, & aliorum fide dignorum, & honoſta rum, 
& expertarum matronarum comperimus & invenimus : Quod prædict. Hear, 
& Willmotta legir. ztatis & plenæ pubert. exiſt. per duos annos inte gros ſimul 
cohabita verunt, & in uno lecto concubuerune, & licet dict. Willmotra ope- 
ram liberis dare cupierit, nunquam tamen per carnalem copulam cum dicto 
Henrico conjunꝑi, aut ab illo cognoſci potuit, aut poteſt idque propter vitium 
perpetuæ frigicitatis & naturæ im potent æ generandi, Quæ nulla medicoruin 
opera curari pot. idque prædict. Humphrid. ſæpius confeſſus eft, ſe nunquam 
cum prædicta Willmotta tanquam virum cum uxore conjunctum fuiſſe, aut 
conjungi potuiſſe. Igitur invocato primitus Dei nomine, Matrimoniam præ- 
dict. irritari, ceſſari, quatenuſcunque de facto proceſſit, caſſum, irritum, nul» 
lumque in Lege, Juribus juris omnino carere, & carere debere decernimus, & 
declaramus, ipſoſque quatenus ſunt de facto matrimonialiter ad invicem con- 
juncti a vinculo Matrimonii ſe paramus, &c. Humphrey made a Feoffment 
in Fee unto the aſe of himſelf fog life, and after to the uſe of the fir ſt, oʒ eldeſt 
ſon of the body of the ſaid Henry in tayl. Willmot married Carie, Henry tock 
to wife, Phillippa Mount joy ſcientem Matrimonit prædict. & definitive ſen- 
tentiæ prædict. & durantibus ambobus Matrimoniis: tam inter dict. Carie & 
Will motta, quam inter dictos Henricum & Philippam, dicta Philippa exitum 
habuir per dict. Henricum, Humpbrey the Lefſoz, upon which Leaſe the 
Plaintiff declared, Humphrey died: Henry entred, and leaſed to the Paintitf. 
Shuttleworth, Ser jeant, argued foz the Plaintiff, That this Divozce not 
te verſed oʒ undone by appeal, oz otherwiſe, ſhould ſtand in fo2ce, and acco2d- 
ing to it, the Law of the Land ſhould judge: Dee 47 E. 3. 17. Caſu ultimo 
Five manner of Divozces are mentioned: 1 Cauſa profeſſionis: 2 Præ- 
contractus: 3 Conſanguinitatis: 4 Affinitatis: 5 Frigiditatis; upon a 
Di vozce, Cauſa profeſſioniy, the wife ſhall be endowed, and the heir (hall in⸗ 
herit, but in the other not. And the pzincipall Cauſe is repozted by the Lozd 
Dyer, 2 Eliz.179. where Carie and Willmott levying a Fine of the lands ot 
Willmott, as husband and wife; and it was moved, That ſuch Fine onght not 
to be engroſſed, becauſed that now the Divozce is avoided; foz Henry in 
his ſecond marrtage hath iſſue, therefoze there is no perpetua frigiditas, &c. 
but at the laſt it was engroſſed, becauſe the ſentence of the Divozce doth 
continue in its fozce, and then Humphrey, bozn in the ſecond marriage, is 
the für t ſon of Henry lawfully begotten, and ſo capable of the aſe to him 
limited upon the Feoffment of Henry, 21 E 4. Fitz. Conſultation, 51. by 
Caresby : where my father and mother are divozced withont lawfull cauſe, 
and afterwards they marry themſelves elſe where, and dye, the fair Di voꝛce, 
as long as it is in fozce, ſhall binde me in peint of inheritance, ad J can- 
not have an Action as heir, &c. during the Divozce, is in foz : Foz the 
Divoace being a ſpirituall Judgement ſhall not be refozmed b in the ſpi⸗ 
rituall Court; and therefoze this ſentence of Divozce, Cauſa perpetue fri- 
piditatis, as long as it is in fozce not repealed oz reverſed, ſhalt binte all 
L | perſons 
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perſons: But in ſame caſes, ſuch a Di vozce ſhall not diſable the party to 
ſue; as if a man bzingeth an Aaion, De muliere abducta cum bonis viri, 
where after the treſpaſſe committed, the husband and wife are divozced, 
pet the Action licth,foz this Acton is not in the right, but in poſſeſton onely, 
and in ſuch Action, Never acconnted in legall Batrimony, is not any plea, 
but the Defendant ought to anſwer to the poſſeCion, Not his wife ; fog 
although they are divozceo, pet the Action lieth 3 and Judgement is given 
in the ſpiritull Courts, the Courts of the King (hall receive and admit 
of them, as long as they are in their fozce. The Abbot of Fountains 
Taſe, 9H. 6 32. the cuſtom of the Abby was, That at every vacatton of 
the Abbot, the Ponks ſhould pzoceed to a new Election, and that he who 
ſhould be choſen by the greater number of the Monks, ſhould be Abbot ; 
and the Caſe was, That upon ſuch avoidance, one A. was eleded by the 
greater number of voices, (ſcil.) 22 Monks. Aud B. was choſen by the leſſer 
number, (ſcil.) 20 Ponks + but notwithſtanding that, B. entred and cars 
ried himſelf as Abbot, by the Inſtitution of the Wiſitoz, and made a Deed 
by conſent of the Covent, and dyed; it was holden, That the ſaid Deed 
ſhould binde the Youſe : foz here is a ſpirituall Ac, (ſcil.) the Inftitation 
of the Uiſitoz, which being in fozce,ſhall bind us, and our Law, 34 H. 6. 38. 
npon contention betwirt two Patrons, claiming the pzeſentment unto a 
Church, the Biſhop awarded, jure Patronatus, which found foz one of them, 
upon which the Biſhop admited the Clerk of him foz whom it was found by 
the jure Patronatus ; and afterwards, the other party bzought a Quare im- 
pedir, and it was found foz him: Now this judiciall Ac done by the Biſhop, 
ſhall ercuſe the Biſhop from any diſtur bance. Fenner, @erjeant, contrary, 
Although that the ſentence of this Di vozce be ſet down in peremptozy and 
finall terms, as matrimonium caſſum, irricum, nullum ,yet our Law ſhall re- 
ſpect the cauſe and ground of it, (ſcil.) Perpetua frigiditas, &c. and now 
it appeareth by the ſucceſſe of the ſecond marriage, (ſcil.) the iſſue Hum- 
phrey, that the canſe and matter upon which the Divozce was grounded, &c. 
was an offence of the time, and not of nature,foz he is now recovered : and in 
as mach as the Church hath erred in the ſentence cf this divorce, which erroz 
is now apparent; this Court ſhall adjudge accozding to the truth of the mat⸗ 
ter, as the ſpirituall Law ought to ha ve adjudged, and not as they have ad- 
judged: And he cited Foxes Caſe, 16 Eliz. The ſaid Fox being Parſon of 
a Church, was de pzived in the Parliament time foz incontinency, and by 
the lame Parliament, all incontinencies were pardoned; Now, upon the 
matter, we are to adjudge this depzivation meerlp void without any other 
ſpirituall ad. At another day, the Caſe was argued by Walmſley Serjeant, 
That the ſentence definitive of the ſpirituall Court, in cauſe of divozce, 
cauſa frigiditatis, ſhould ſtand; and he argued much in what manner the 
'Law of the Church, and the Law of the Land ſhould determine marriage : 
and he argued that the right of marriage, was determutable by the ſpirituall 
Law; and he ſaid, that ſuch ſentences ought to be paſſed by our Law, and 
taken notice of; and therefoze he who pleads a Divozce, ought to ſhew be⸗ 
foze what Judge the Divozce is had, to the intent the Judges may know 
to what perſons they ſhall waite foz the triall of it; and it appears in our 
books, That our Law takes npon it the Conuſance of the competency of 
an Eccleſtaſticall Judge; which ſee, 2 E. 4. 15 and x6. The Judges of 
the tempozall Courts of the King, have determined, That the Pope is not a 
competent Judge within this Realm: and it is true the Common Law doth 
peild unto the Law of the Church the triall and determination of the right 
of marriag ; but the triall of the poſſeſſion of the marriage retains to it 
ſelf: As if in Infant marrieth within the age of conſent, and afterwards 
at full age of conſent, doth diſagree, now the common Law ſhall deter- 
mine that the ſame is not any marriage: 0 11 H. 4. 167. The tempozall 
Court 
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Court wall adjadge upon marriage in fac and in poſleſſion, but if the party 
will plead, That they were never accounted in lawfull matrimony, a 
Writ ſhall go unto the Biſhop to certifie the ſame; and in treſpaſſe, De mu- 


liere abducta cum bonis viri,and in Cui in vita,&c. this ine, Not his wife is 


to be tried by the tempozall Court of the King : foz the right of the marriage 
is not in queſtion, but it is ſufficient, if it were a marriage in fac and in 
poſſeſſion: See 44 Al. 12. & 13. and ſee 21 H. 7. 39. The tempozall 
Court ſhall determine of the marriage, if void, oz voldable: A Deacon 
marrieth a wife, that marriage is not void, ſo of a Pꝛieſt; but if a man 
marrieth a Nun, the marriage is void: But in our Taſe, here is a ſentence 
definitive, in a cauſe of Divozce, in which caſe it doth not belong to us to 
examine the cauſe, but be the Di vozce right oz wzong, it ſhall Rand, &e. 
10 E 3. Bar, 296, Niſi fit quoad thor. tantum, vel cauſa caſtitatis: And 
ſee by Shelley, 28 H. 8. 13. If they of the ſpiritnall Court give Judge- 
ment in any cauſe, be it true oz falſe, untill it be defeated oz reverſey, it 
ſhall bind all the wozld: See 22 E. 4. Fitz. Conſultation 5. Corbets Caſe, 
4 H. 7.14. by Oxenbridge, 18 E. 4. 30. by Chock, and 9 E. 4. 24. He 
who pleavs a Divozce, onght ts ſhew befoze what Judge the Divozce was 
bad; but that is not to examine the matter, but to know to what perſon the 
Court ſhall write foz the triall of it. It is true, that in caſe of Reſignation 
and Depzivation, but in caſe of Divozce, the cauſe thereof ought to be 
ſhewed ; foz ſome divozces diſſolve the marriage utterly, and do baſtarvize 
the iſſue, and diſable the wife to be endowed; and ſome di vozces do not 
diſſolve it: as that which is but a thoro & menſa, 11 H. 7. 27. But gene- 
rally, in ſpirituall Judgements, the cauſes of them do not fall in Judgement 
in any tempozall Court: 3 H. 4.34. An Ercommengment pleaded withont 
chewing of any cauſe; and although in our Caſe, the cauſe of this Divozce 
being foz Frigiditie, Sublata jam cauſa tolleretur eff:us, and now, the party in 
whom ach frigiditie is aſſigned, is become whole, as appeareth by his ſucceſs 
in his ſecond marriage, having now iſſue; vet we ought not to regard that, foz 
then we ſhould relozt unto the cauſe of the Di vozce, with which we are not 
to meddle. Gawdy Der ſeant, to the contrary : And frſt he confeffed, that 
the determination of the right of marriage doth belong unto the ſpirituall 
Court, But as unto the caſe in queſtion, (ſcil. the Divozce in cauſu frigidita- 
tis, it appearcth by 44 AC. 13. by Kniver, That the party may receive his 
Nature, in which caſe he may have again his wife, and there need not tn 
ſach caſe a new marriage; And becauſe that here it appeareth, That Bury 
hath recovered his Nature foz as much as he hath now iſue by another wife, 
the Divozce is become of no fazce,which ſee Dyer 2Eliz 1 79.where the Caſc 
now at the Bar was in debate; UWhere a woman Inheretrix took a huſ⸗ 
band from whom the was divozced, Cauſa frigidicatis, the wife afterwards 
was married to Carie, by whom ſhe had iſnz, and gave all her Inherti- 
tance to her ſaid ſecond husband: and the firſt husband alſo took a wife of 
whom he had iſſue; in that caſe, the opinion of the Docozs was, That the firſt 
husband ⁊ his wife ſhould be compelled to cohabite together as man and wife, 
be cauſe, Eccleſia decepta fuit in priore judicio. Anderſon, That which you have 
argaed is very cleer; (ſcil.) That the Eccleſiaſtical Court hath authozity 
to determine the right of marriage, But the point of this Caſe is, If this 
Judgement of Divo:ce being given foz cauſe of Frigiditp, which was ad- 
judged to be perpetuall; and now, by matter ſubſequent.it appeareth,that the 
party is not frigidus, but he hath recovered his Nature, it the Divozce ſhall be 
accounted ipſo facto void, without other circumſtance of the ſpiritnal Law: 
and although their ſentence be definitive in terms, yet, upon is ſpeciall 
matter, Ex poſt facto, if the fozce thereof ſhall fail. And J ha 2 conferred 
with many Learned in the Canon Law, which are of ſa h opinion; 
ind of that opinion was Docoz Dale 3 and _— it is convenient, that 
1E 1 2 veur 
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your Clients, each ol them, do retain one who is learned in the ſaid Law, who 
can infozm us what their Law is. And Rhodes, Juftice, agreed in this caſe 
to what the Lozd'Anderſog (aid, and put the caſe which was in the Kings 
Bench, 16 Bliz. Foxes Caſe, which is befoze vonched, and it was adjourned, 
And after, at another day, by the appointment of the Infices, the caſe was 
argned in Court by the Civilians and Canonifts : Goldingham, on the part 
of the Plaintiff, and Steward on the part of the Defendant : And firſt it 
was ſaid on the Plaintiffs part, That by the ſentence, all the matter, 
tranſit in rem judicatam, and therefoze we ſhall not reſozt to the matter 
cenſured, the ſentence being in its fozce. And as to that, it was anſwered 
by Steward, That tranſit in rem judicatam, but in caſe of marriage, and in 
the like caſes, where vertitur periculum animæ; fog in ſuch caſes the ſen- 
tences are ſubjea to the ſucceſſe , as if after it appeareth, Eccleſiam fuiſſe de- 
ceptam per errorem licet probabilem (ut illi loquntur) fog then periculum ani- 
mz vertitur, ſeʒ then they ſhould continue their Avultery,nnlefle the ſentence 
of the Church bs annulled. Goldingham, It tranſit in rem judicatam, non 
quoad inſtantiã, non quoad cauſam: ſa that as long as the ſentence is in fozce,it 
is cauſa judicata;yet the canſe is ſubject to the cenſure of the Chur ch. Steward, 
In our Caſe here, all our Books are, Matrimonium fir nullum: Goldingbam, 
The wozds are alſo in ſuch, reparabitur matrimonium,in which it is implied, 
that ſome ſolemnity of the holy Church is requiſite in ſuch reparation of mar 
riage. Steward, M here a man is divozced,cauſa frigiditatis, it is pzohibitey 
by ſuch ſentence that he ſhall not marry again, and if he doth marry, he is 
bolden in our Law per jured, and an Adulterer ; and to that purpoſe he cited 
divers Anthozities of the Canon Law. Goldingham, This ſentence is not 

p2operly a Divozce, foz here was never pzoperly a marriage: as in caſes, 

de præcontract. Divorce upon that cannot be ſaid pzoperly a Divozce, but 
a ſentence of the Church upon the Erro of the parties: and he put many 
degrees of impoſitions in ſuch caſes, Perpetua frigidicacas, & naturalis impo- 
tentia generandi ; frigiditas ex malefacio: i. e. quoad unam aliquam perſo- 
nam', and many others, quz poſſunt matrimonium contrah. & dirimere 
contractam: and the ſentences which in our Law, are contra jus conſti- 
tutionis: as where there is not any Citation, Declaration, oz that the ſen- 

tence is of another thing then that which is contained in the K ibell, in ſuch 
caſes the ſentence is utterly void; but ſentences there given, contra jus 
partis, are veidable only; See Panormit. fraternitatis : Si notorie apparet 
ſententiam Divorcii ſuiſſe injuſtam, libet reyocari, non obſtante quod non fu- 
erit appellat. Sententia ceſſat cum notorie conſtat de injufticia : Et in Iuſtitu- 
tionibus juris. Can.18g. Si vir cauſetur arctitudinem in muliere, per quam 
non eſt habilis ad coeundum, & ex eo ſeparatur, Si mulier poſtea aliquem inve- 

nierit qui {eras reſerare poſſit, ad primum conjugium redire compellandi ſunt: 
vid. corpus Canon. 357. conjugium confirmatur officio, ſed poſtquam confir- 
matur officio non licet viro uxorem dimittere, nec uxori à vito diſcedere niſi 
cauſa fornicationis, verum antequam confirmatur impoſlibilitas officii ſolvit 
vinculum conjugii : And Panorm. fratern. propter Arctitudinem mulieris, (i 
apparet quod præter divinum miraculum abſque periculo corporis habilis red- 

di non poſſit, ſeperentur : matrimonium tamen redintegrabitur fi poſt appa- 

reat Eccleſiam fuiſſe deceptam : Per matronarum viſum datum ſuit intelligi 
quod nunquam potuit eſſe mater, & eam ob cauſsm divortium inter eos ce- 
lebrat. fuit, mulier virum cepit, qui ſeras reſeravit, ſententiam divortii per 
errorem licet probabilem novimus eſſe prolatam, cum patet ex poſt facto quod 
ipſa cognoſcibilis erat illi cu jus ſemel commiſcetur, & ideo inter ipſam & pri- 
mum virum natrimonium extitiſſe, Quare inter eam & ſecundũ con jugem ma- 
trimonium n eſſe, &c. Eoſque præcipimus ab invicem ſeperati. Vid. ſecun- 
dam partem pummez ſilveſtria næ. Si Eccleſia fit decepta in hoc quod ille in quo 
erat impedimentum carnalem copulam cum alia perfecexit, redintigrabitur 
præcedens 
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przcedens matrimonium, & dirimetur ſecundum, quamvis de ſententia Eccle- 
ſix ſactam. Et alibi : Si Eccleſia fe deceptam invenierit ex hoc quod impedi- 
mentum quod judicavit perpetuum, apparet temporale, redintegrabitur pri- 
mum matrimonium, & c. And afterwards the Caſe was adjozned. 
Afterwards, chat is ſay, Mich, 30. and 31 Eliz. the Caſe was moved again, 
and Judgement was pzayed foz the Plaintiff, and then the Lozd Anderſon, 
Ex aſſenſu ſociorum, commanded that Judgement Gould be entred foz the 
Plaintiff ; and Gewed unts the Councell of both parties, That above the 
Certificate, which the four Doctozs have ſhewed unto us, of their opinions 
upon the point, we our lel ves have conferred with the ſaid Dodezs, who 
have given us their anſwers, That the ſaid ſentence of Divozce being yet 
in fozce, not reverſcy is peremptozy and not ſabjec to the ſucceſſe: and al- 
though in the Examinations and Depoſitions taken in the Eccleſiaſticall 
Court, no matter appeareth,upon which, ſuch peremptozy Divozce might be 
granted, yet it might be, as we are infozmed by the ſaid Doctozs, That up- 
on the Examinations of Phyſitians and Patrons, ſufficient matter did a p⸗ 
pear to the ſaid Eccleſtaſticall Judges, (which foz modeſty ſake eught not to 
be entred of Recozd)and that appeareth within the ſentence; i.Habito ſermone 
cum matronis & medicis, which ſpeech not entred of Recozd (cauſa qua ſupra) 
might be the cauſe that induced the Eccleſiaicall Judges to give ſentence 
foz the Divozce, notwithſtanding that the matter within the Recozd be too 
generall to pzove, naturalem frigiditatem generandi, but rather maleficium ; 
and afterwards Judgement was given foz the Plaintiff, and ſo the ſentence 
is bound by the Divozce, as long as the ſentence doth continue in fozce : 
See this Caſe in Coke, 5 Part. Mhere, upon a Writ of Error bzonght, 
41 Eliz. the Judgment was affirmed. 


Trin. 29 Elz. In the Common pleas, 
CCVIII. Gittinſon and Tyrrels Caſe. 


Ittinſon bzought an Adion of Debt againſt Tyrrel, Warden of the 
Fleet, by a Bill of Pziviledge, but he would not appear; and the Court 
was in great doubt, what remedy the Plaintiff hath to compell the Defen- 
vant to appear. Foz he cannot be fozejudged the Court, becauſe he hath an 
Eſtate of Inheritance in the laid Dice; And afterwards it was ſurmiſed 
to the Court, That the ſaid Tyrrel had made a Leaſe of his ſaid Dffice to 
another foz thzee years, and then the Court was cleer of opinion, That the 
ſaid Tyrrel ſhould not have the Pziviledge ; foz now, during the Leaſe, he 
is not Dfficer, but the Leſſee, 


Irin. 29 Elz. In the Common Pleas, 
CCIX. Harris and the Lord Mount joys Caſe. 


Arris affirmed a plaint of Debt in the Guildhall in London, againff the 
H Lozd Mountjoy, and made an Attachment of the goods of the ſat 
LLo2d in the hands of Wir Drew Drewrie; The Lozd removed the matter 
into the Common Pleas, by a Writ of P2iviledge; At now the ſaid Lozd 
(hall finde bail was the que ſt ion, becanſe that he is a Lozd s the Parlia- 
ment, &c. And the opinion of the whole Court was, that t Could finde 
bail, foz that is the courſe of the Court, whoſoever is p' cty, And by 
Anderſon, admitting the Law to be, That the body of a We d of Parlia- 
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withſtanding that bail ſhall be ſound in ſuch caſe : Foz the tondition of batl 
oth confift upon two points: Firſt, that he render his body to pziſon in 
Execution, if Judgement be given againſt him. Secondly, oz ts pay the 
condemnation : And therefoze, if the body af the Baron of Parliament ts 
not ſabjec to Execution, yet the bail ſhall ſand foz the ſecond, i. e. to pay 
the condemnation ; and all the Juſtices were of cleer opinion, Chat fog 
execution upon a Statute-fiaple ; Merchant, upon the Statute of Acton 
Burnel, oʒ upon the @tatute of 23 H 8. The body of a Baron of Parliament 
ſhall be taken in Execution; foz by theſe Statutes, ſuch perſons were 
not crempted. 


CCX. Trin. 29 Eliz, In the Common Pleas, 


Dte, It was ſaid, That the diviſton of a great Meadow into many 

parcels, by making of Ditches, is not waſte ; fo2 the Meadow may be 
the better foz it; and it is foz the pzofit and eaſe of the occnpters of it: 
And by Windham and Rhodes, Juſtices, If a Termoz converteth a Pea- 
dow into a Yop-garden, the ſame is not waſte, foz it is imployed to a greater 
p2ofit, and it may be Peadow again: Peciam Juſtice, Although it be a 
greater p2ofit, yet it is alſo with greater labour and charges; And the con- 
verſion of a Peadow into an Dzchard is waſte, although it may be to the 
greater pzofit of the occupier. 


- CCXI. Aich. 39 & 30 Eliz. In the Common Pleas. 


[ N a Replevin, the Defendant avowed foz damage feaſant, and upon 
ine joyned,it was found foz the avowant, and damages aſſeſſed ; and now 
iſſued a Retorno habendo, upon which the Sheriff did retozn, Averia 
elongata, whereupon a Withernam was awarded and now came the Plaintiff 
and tendzed in Court the damages aſſeſſed by the Jury, and pꝛaped ſtay of 
the Withernam, and thzew the moneys into Court ; but the whole Court 
was cleer againſt it; oz in this caſe the Plaintiff ought to pay a Fine, 
becauſe he had Elolgned the Cattel which is a contempt ; wherefoze the 
Court aſſeſſed a Fine of thzee ſhillings four pence upon the Plaintiff, any 
then the Plaintiff had his pzayer- 


Paſch. 29 Eliz. In the Common Pleas. 


CCXIf. Shrewsbury and the Inhabitants of the 
Hundred of Aſhton 


N Action upon the Statute of Hue and Cry, was bzongbt by Shrews- 
bury againſt the Inhabitants of the Pundzed, af the thzee Bundzeds 

de Aſhton in the County of Bucks: It was moved on the part of the De- 
fendants, That if upon ſuch Hue and Cry the Inhabitants do their ende⸗ 
vozs, as much as in them is, to follow and take the Palefacozs, and pet 
they cannot appzehend them, that in reaſon they ought not to be charged by 
the ſaid Statute. But the whole Court was frongly againſt it: And by An- 
derſon, The Jahabitants of the Yundzed, in which the Kobbery was done, 
are bound to appzehend the Felons, oz ſatisfie the party robbed. And the 
party robbed 8s not bound to give notice to the Anhabitants, noz to direc 
them which way the Felons took their flight, but the Inhabitants are bound 
to follow the Felons without any ſuch inftruction. And after the Enqueft 
was 
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was ta ken, and gave a Uervia inrhis manner: That wherets the Pee 
the Bun ⸗ 


had declared, That the Kobbery was done in the Parich of D. in 

dzed afozeſaid, the Jury found, that the plate where the Robbery was done, 
is a Lane within the ſaid Yundzed ; and that the one fide of the ſaid Lane 
is within the Parich of S. and the other lde within the ſaiv Pariſh of D. 
and that the Robbery was done in the ſive of the ſaid Lane, which was in 
the Pariſh of S. and pzayed the opinion of the Court upon that matter. 
And the Court was cleer of opinion, That notwithſtanving that Exception, 
the Plaintiff ſhould have Judgement ; foz here is the right Yundzed which 
ought to be charged; and the miſtaking of the Pariſh is not to any purpoſe. 
But then it was moved on the part of the Plaintiff; that foz as much as the 
Uerdict afozeſaid was ſpeciall, by reaſon of the donbt which the Jurozs con- 
ceived upon the miſtaking of the Pariſh, in the Plaintiffs Declaration, 
That the charges of the Jnrozs ſhould be indiffe bozn by both parties, 
as the courſe is in caſes of ſpectall Aerdias; but the'Whole Court was cleer 
againſt that, and commanded that the Plaintiff alone ould pay the ſaid 
charges, foz the matter here found ſpectally is not any doubt; but ont of all 
que ſtion, fo2 it is cleer that the action is well bzonght, foz as much as the 
Pundzed is charged, the miſtaking of the Pariſh ſhall not hurt. 


Trin. 29 Eliz., In the Common Pleas. 
CCXIII.,, Hellyards Caſe. 


Habeas Corpus was to the Marden of the Fleet, fo bzing the body of 

one Hellyard, who retozned che Writ, That the ſaid Hellyard wag 
committed ts the Fleet, Per mandatum Franciſci Walkingbam, Militis unius 
principalium Secretariorum Dominæ Reginæ, xe And becauſe the Warden 
did not ſhew in his Retozn-foz what canſe the ſaid Hellyard was committed, 
the Court gave him dap to amend his Retozn, z otherwiſe the pziſoner 
ſhould be delivered. 


CCXIV. Mich. 30 Eliz. In the Common Pleas. 


Pon a Recovery in a Writ of Entrie, Sur diſſeiſin of two acres of land, 
U Habere facias feifinam was awarded, The Sheriff as to one acre re⸗ 
tozned Habere feci; as to the other tarde. And the Retozn was ſhewey 
to the Court; and all the Juſtices but Periam held, that the Sheriff Qhonld 
be amercied foz that Ketozn, contrary and repugnant in it ſelf; But by 
Periam, it may be, That the acre of which no ſeiſin is had, was ſo far 
diſtant from the other acre, whereof ſeifin was, that the @herif, foz want 
of time, could not make execution of both, being ſo remote the one from 
the other. To which it was anſwered, That if the truth of the Caſe was 
ſuch, then might the Sheriff make crecution in one acre in the name of 
both acres. And if uon a Capias ad ſatisfaciend. againſt two, the Sheriff 
doth retozn as to one, Cepi, and tothe other carde, he Mall be amercied, fo; 
thoſe ſeverall Retozns cannot ſtand together. | 


Mich. 30 Eliz. In the Common Pleas. 
CCXV. Edgar and Criſpes Caſe. 


Epar recovered-againſt Criſpe in Debt, and after 3 releaſed to 
Criſpe, and afterwards, notwithſtanding the raleaſe, E. car = foz a 
 Capias 
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Capias ad ſatis faciend. againſt Criſpe, and purſued the ſame untill Criſps 
was outlawed : And it was the opinion of Anderſon, chief Juſtice, That 
Criſpe ſhould have an Audita Querela, notwithſtanding the Dutlawzy ; 
and if — Audita Querela paſſeth with Criſpe, the Outlawzy alſo Qouty 
be avoided | 


Trim. 30 Elix. In the Kings Bench. 
CCXVI. Frank wells Caſe. 


N Treſpalle foz carrying away of Tythes, the Caſe was; That Frank- 
well, Parſon of the Church of D. was accuſed, in forma Juris, befoze the 
high Commiſſioners, who pleaded, that the ſame canſe and crime was pzo- 
ſecutcd againſt him M the Arches, and pzayed that he might not be doubly 
vexed faz one and the ſame offence ; and notwithſtanding that he was de⸗ 
pzived, and another Clerk pzeſented to the ſame Church by the Patron, ano 
was admitted, inſtituted and induced ; and upon entry, bzought Treſpaſſe 
againſt the fozmer Incumbent. And note, 'the manner of the Depzivati- 
on, as it was found by Uerdic : That the Biſhop of London, with the aſſent 
of the other Commiſſioners, gave ſentence of Depzivation againft him; 
and it was ſhewed, That the high CommtTioners had not power by 1 Eliz. 
to give ſentence of any thing which is dependant in another Court: Foz it 
was not the intent of the ſaid Aa, to take away the juriſdiction of the ot her 
Eccleſtaſticall Courts; foz then it is in vain to have ſuch Conrts ; It was 
alſo moved, becauſc the pleading is, That the Biſhop of London, ex aſſen- 
ſu of the other Tommiſſioners, gave ſentence, the ſame is a vold ſentence ; 
foz..it onght to be the ſentence of all the CommiCioners, foz they all have 
equall anthozity ; And to this purpoſe, hs cited the Caſe, 29 H. 8. Dyer 40. 
where a Leaſe is made of Lands, whereof the Dean and Chapter are ſeiſed, 
in common, per nomen Decani ex aſſenſu, & conſenſu totius Capitul.but is was 
holden 4 void Leaſe ; foz the Chapter onght to be party to ſuch Leaſe ; cons 
trary, where the Leaſe is made of the Land which is the pzoper and peculiar 
Inheritance of the Dean: But that Exception was not allowed; foz the 
fozm of Entries in all caſes, hath always been ſo. Coke, poſito, That the 
Commiſſioners -ought not to pzoceed in this Caſe, yet, becauſe they have 
ta done, the ſame ought not ts be examined here; foz the Judges here, ought 
to think that this Depzivation was duly made; foz, cuique credend. in ſua 
arte, which Wray granted: Aud it was ſaid by him, That the Court was 
created foz two cauſes; 1 Foz the expedition of the canſes depending in 
the.ſpiritnall Courts: 2 To give to ſuch Judges anthozity to puniſh of- 
fences in moze high degrees; fog befoze they could not but onely excommn-/ 
nicate,but now they may impziſon ; and if the party had Libelled againſt him 
in the ſpirituall Court of the Arches, it is no reaſon. but that the party foz 

his own expedition, and foz to.paocure due puniſhment agatnſt the offender, 
may lend the cauſe into the moſt high Court ; and gfter Judgement was 
given accozding to the Depgivation-; Aud afterwards Erro; was bzonght 
thereupon, and the Erroz aligned upon the matter in Law, whether the ſaid 
Depzivation was lawfull oz not? Coke, J remember the reaſon of the 
Judgement given by the Court was, That admitting that the ſentence of 
the high Commiſſioners was erronious ; pet it ſhall binde untill it be rc- 
verſed by appeal. Fenner, If the party grieved might be reſtozed by ap- 
peal,J agree, that ſuch ſentente ſhould binde untill it were reverſed; but in 
gur Caſe, no a peal lteth from the high Commiſſtoners, wherefoze we cught 
to be helped hi t oz otherwiſe we are without remedy; Coke, If the 
Delegates giv, ſentence, no appeal lyeth, and pet the party grieved ſhall 
; not 
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not be helped here: Fenner, 16 Eliz One Foxe was depzive the laſt day 
of the Parliament foz incontinency, which offence was pardoned by the ſame 
arliament, and that ſentence of Depzivation was holden void. Anderſon, 
n pour Caſe, the offence it ſelf was pardoned and diſcharged : Alſo it is 
againſt a generall @tatute, of which every one ought to take notice. 
Periam, When the Caſe was in the Common Pleas, it was moved ; If of 
a ſentente given by the high Commiſſioners, an Appeal did lie; and it was 
certified by Clark, Dodoz of the civill Law, that it did; foz the Commilſ- 
floners are as the Delegates of the Queen: And as by the Canon Law one 
might appeal from the Delegates of the Pope, unto the perſon of the Pope; 
ſo now, one may appeal from the high ComiCioners, to the perſon of the 
Queen: See foz that, 24 H.8.12. Another Erroz was aſſigned, becauſe that 
the Commiſſion gave aathozity to the Commiſſioners, to adjudge upon con- 
felon of the party, oʒ upon the witneſſes; but here none of theſe two ways 
is found by the Uerdic; but ſentence was given upon his Plea, That he 
was ſued in the Arches foz the ſame cauſe, and ſo they have not purſued the ir 
authozity : faz the Ac is, That ſuch CommiCioners ſhall have authozity by 
dertue of the ſaid Ac, and of the ſaid Letters Patents to exerciſe, &c. 
And they are direced by the Letters Patents, that they ſhall pzoceed upon 
due p;oof had by confeſſion oz true witnelle, to give ſentence. Periam, 
Although they have not obſerved the due fozm pzeſcribed unto them by the 
Letters Patens; yet ſuch ſentence is not void, Anderſon, Af the party ap- 
peareth and will not anſwer, it Call be taken pro confeſſo, and he ſhall 
be condemned. 


Trin. 33 Eliz. In the Common Pleas. 
CCXVII. sir John Sands and Packſal Erocas Caſe. 


Ir John Sands bzonght an Action upon the Caſe againſt Packſal Brocas, 
upon a Trover of goods and houſhold · uff; The Defendant pleaded as 

to parcell, that they were fired to his Freehold in S. in Hampſhire, Abſque 
hoc, that he found them in other manner; as to other part, that the Plain⸗ 
tiff gave them to him at D. in Hampſhire, and as tothe cther part, he 
pleaded, Not guilty : Foz the firſt part, the Plaintiff cauſed it to be entred, 
Non vult ulterius proſequi, and took iſſue upon the two other; and it was 
found foz the Plaintiff by ſeverall Jurties, in ſeverall Counties, and dama⸗ 
ges and coſts aſſeſled by the Jurtes: and now the Defendant bzonght Error; 
and aligned Error, i. becauſe the Plaintiff as to the firſt had entred, Non 
vult ulterius proſequi, which is a Non; ſuit, and Non ; ſuit in part, is Non-ſuic 
in all. Anderſon, It is a Queſtton, if this be a Non · ſuit ? The entry is, 
Querens venit, & gratis conceſſit, that as to the goods mentioned in the firſt 
Plea, Non vult ulterius profequi, Ideo, conſideratum eſt quod nihil de iiſdem 
verſus The Defendant, fiat, eſt ille & pleg. in miſeric : & the Defendant, 
eat inde fine die. Periam, A Non ſuit is, when the Plaintiff is demanded 
and doth not appear; but when he comes into Court, and ſaith, Quod non 
vult ulterius proſequi,the ſame is a Retraxit : Nelſon, Preignothorie, Non · ſuit 
is gpon default; but here, the Plaintiff appears, and this is the uſuall fozm 
of entry of a Retraxit. Another Erroz was aſſigned, becanſe bath Juries 
ha de aTeſſed coffs, and Judgement given accozviag; whereas the laſt Uer- 
dic ought ta vo it. And where two Juries are to try the ine, the fozm of 
entrie after the firf Wervic is, Ceſſat executio, untill the her iſſue be 
tried: Vid. 21 H. 6. 51. 36 H. 6. 13. Anderſon, @everall (Nunes cannot 
ſever the coſts, although they may the damages, foz it is but or ſuit; there⸗ 
koze but one coſts; and that is the reaſon that Audgement Wal 10t be — 
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untill the la iCue be tried, becanſe that coſts wall be but once aſſeſſed, 
which was granted by the whole Court: And by Periam, The firſt Jury 
may aſlefſe coſts foz the whole ſait, Quod fuit conceſſum. Coke, Yere are 
ſeverali Judgements foz theſe coſts; and although it be void foz the later 
ine, vet it is good fog the firſt; Periam, Pow ſhall it appear unto us which 
er did was the firſt, and which the laſt 2 althongh that the one Uerdic be 
entred of Recozd befoze the other, the ſame doth not make that ie was firft 
given ; whercfoze, the whole ſhall be reverſed, 


CCXVIIL Mich. 31 Elia. In the Common Pleas. 


Man, 30 Eliz. made a Feoffment in Fee to the uſe of himſelf foz 
life, and afterwards to the uſe of his fr it ſon, and his heirs ; The fa- 
ther and the Feoffees befoze iſſue, foz monsy, by Deed, give, grant, and 
enfeoff J. S. and his heirs, who hath not notice of the nſe ; The Tenant 
foz life hath ine, and dieth, the iſſue entreth : Glanvile, {he uſe limited 
to the firſt ſon is deſtroped; fog without regrefſe of the Feoffees, it cannot 
riſe ; and the ſame is gone by their Livery : Wee Plowdens Com. 340. And 
alſo he vouched the Caſe of the Earl of Kent, where by the releaſe of the ſur- 
viving Feoffee, a fleeping nſe was deſtroyed, and could not afterwards bs 
revived. Harris, The nſe may riſe without entry of the Feoffees : And 
he put a difference between uſes created befoze the @tatute and uſes created 


- after , foz in the firft caſe,they ought to enter; and if they be viſabled by any 


Ad: as in the caſe betwirt Gaſcoign and the Ea l of Kent, they ſhall never 
riſe, but in the later caſc, all the anthozity and confivence is by the @tatute 
out of the Feoffees, and the uſes contingent ſhall riſe without aid of the 
Feckfees by the operation of the Law; foz the land is bound to the nſes, and 
charged with them: As upon a Recovery in a Warrantia Charta, the land 
ofthe Defendant is charged, pro loco & tempore; and acco2ding to the 
common experience in Conveyances foz the payment of the Debts of the 
Bing: as in the caſe betwixt Breden and Dennis. The Debtoz of the King 
makes a Feoffment in Fee to the uſe of himſelf and his heirs, untill he 
makes default of payment of ſuch a ſumme unto the King at ſnch a dap, 
and upon default, to the uſe of the King and his heirs. Cooper, There 
needs no entry of the Feoffees, and he put the difference pat befoze Harris, 
betwirt an uſe created befoze and a uſe created after the Statute : And now 
the Feoffees habe not any power to revive oz de ſtroꝝ ſuch nſes, but are only 
as inſtruments to convey the nſes ; foz the uſe is created upon the Livery, 
and is transferred by the @tatnte, if the perſon to whom the nſe is limiter 
be capable thereof at the time of ths limitation thereof, but if not, the Law 
ſhall pꝛeſer ve the ſame, and it cannot by any means be pzevented. And 
be put the caſe of Bro. Feoff. ro Uſes, 30. 30 H. 8. And there is a great 
difference betwixt an Uſe limited befoze the @tatute and after the @tatute 
foz now, af er the Statute, the Feoffces habe net any ſeifin, whereof they may 
make a Feoffment : And he put the caſe between Cheney and Oxenbridge, 
Cheney leaſed to Oxenbridge foz 60 years, and afterwards enfeoffed Oxen- 
bridge to the uſe of the ſaid Cheney and his wife foz thcit lives, with divers 
remainders over ; and it was adſud ged in the Court of Wards, that by that 
Feoffment the term was notertint : And he put the caſe of the Led Paget 
in the Kings Bench adjudged. A Feoffment was made unto the uſe of the 
Feoffo; foz life, the remainder to him whom the Feoffoz ſhould name at his 
death, in Hie; the Feoffcz and the Feoffees. tag geod conſideration, leviey a 
Fine unto a ſtranger, and afterwards the Fecfoz named one and dyed, the 


parte namer by the Feoffoz ſhall have the land, notwithſtanving the Fine. 
Beamount, Che contingent nſe here, is ntterly deftrcyed by the Feeffment 
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afozeſaid ; and it appeareth by the pꝛeamble of the Ad of 27 H. 8. That the 
makers of the A did not fa vo; Uſes, but their intent was utterly to extir- 
pate Uſes : And if contingent uſes which are not, noz cannot be excuſed by 
the Statute ſhonld and in fozce, The miſchife would be, That no parchaſoz 
Gould be ſecured and ſafe in his purchaſe, buf Could always be in danger of 
a new bozn uſe, not known befoze ; and he grounded his further argument 
upon the reaſon of Manwood and Dyer, Where a man makes a Feoffment 
in Fee tothe ule of himſelf and his wife which all be, and afterwards he 
and the Feoffees, and thoſe in remainder, make a Feoffment to divers new 
Feoffees, and to new Uſes; and afterwards he takes auother wife, and 
dieth : It was the opinion of the ſaid two Judges, That by that Feoffment, 
Ur ſupra, the contingent Uſes are deſtroyed : Foz when the Eſtate which 
the Feoffees accept is taken away, which was the root and foundation of 
the Uſes which are the bzanches and fruit of the body of the ſaid Tree, it 
neceCarily followeth, That they be alſo taken away; and becanſe the 
Feoffces by their Livery, are barred to enter to recoatiaue the Eſtate which 
Gould yetld (ach uſes, they alſo are gone and extinguiſhed. Yelverton, was 
of opinion, that notwithſtanding the ſaid Feoffment, that the Uſe ſhould 
riſe in his due time actoꝛding to the limitation of it, It was adjozned. 


Irin. 30 Eliz, In the Kings Bench. 


CCXIX. 1he Lord Norths Caſe. 
1. <a - Iv 
"He Queen Gzanted unto the Lozd North and his heirs, the Fines, pro 
licentia concordandi, and one would not pay him the I ine; foz which 
cauſe, the Lozd North bzought an Aion upon the Caſe againſt him, and de- 
clared upon In debitat. aſſumpſit, & c. Godfrey, moved this matter to 
the Court, to know their opinton, if ſuch Aaion would lie foz the matter 03 
not. Fenner, Foz a Fine in a Court- Baron, gz Court-Leet, debt lieth; but 
as he conceived, here this Action doth not lie, foz it is a reall Fine, and 
there is no contra betwirt the parties; but the ſame is given by the Law: 
and ſome were of optnion, That debt iyeth foz a relief, foz there is a can- 
trac by Fealty. Gawdy conceived, That the Adton doth well lie; foz it 
is not any caſuall pzofit, and therefoze debt lieth fog it, although it be an in⸗ 
beritance : And ſee Dyer 28 H. 8. 24. The heir (hall have an Action of 
Debt upon a Nomine panz reſerved by his Anceſter: Wray, I do not 
ſee that he hath any other remedy, and therefoze J amof opinion that this 
Agion will lie, 


Tris. 31 Elz. la the Exchequer, 


CCXX. Mrs. Paſchalls c.. 


rs. Paſchall was bound with ſureties-, foz her appearance befoze 
the high Commiſſioners, that-the ſhould not depart without li⸗ 


cenſe under the hands of thzce of them; and ſhe pleaded the generall 


Pardon at the laſt Parliament, in which there is an Exception of all 
Bonds and Recognizances, except onely ſuch Bonds and Recogntzans 
tes 8s are foz' appesrance : And Atkiaſon argued, That ſhe c ght to be 
diſcharged, dy the Exception; foz although the departure witheo . wicenſe be 
not fpecially named, vet it is within the ſence; foz the not dep! ture with ⸗ 
ont licenſe, is no other thing, then to continue her appearanc Popbam 
contrary't Foz, The Non departure without licenſe, was ſet 6vwn in the 
Condition to this purpoſe, That ſhe ſhould not go into the Tountrey ta be 

Pm 2 cozrupted 
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cozrupted there, oz to cozrupt other, and recetve Semynaries,8c. therefoze 
it is another thing then appearance: Between Hore any Hare, the Caſe 
was, One was bound to make his appearance at fach a bay, and in the 
mean time thzice every Month to repatr unto ſuch a Pꝛeacher to be better 
infozmed in Religion, atthough the Non appearance was pardoned ; yet the 
other point, i. the reſozting fs the Pzeacher, ts to be anſwered. Atkinſon, 
There the reſozting to the Pzeacher is coltateratt, and a fe verall point from 
the appearance: But in the Caſe at Bat, the Not departure is purſuant fs 
the appearance. And the opinton of att the Barons was, That the Pardon 
did not extend to the ſame. 


CCXXI. Tris. 31Eliz, In the Common Pleas, 


A N Action was bzonght againſt an Erecntoz,who pleaded, That he refu- 
fed the Grecutozthip,upon which the parties were at iNue. The Biſhop 
certified, Qgod non recuſa vit. whereas, in truth, he had refuſed befoze the 
Commiſſary of the Biſhop. Fenner @erjeant, Poved to have che advice of 
the Court upon this matter, and argued, That the Court onght towzite to 
the CommtCary, which was denied by the Court; foz he is not the Dfficer 
to this Court as to that pur poſe, but the Biſhop himſelf is our Dfficer ; 
and the party cannot have an Averment again the Certificate of the 
Biſhop, no moze then againſt the Retoza of the Sheriff : And the Court 
alſo held, That the only remede fog the Defendant, was by an Aaton 
upon the. Caſe againſt the Biſhop foz His falſe Certificate: But it was 
moved, That the ine joyned upon the refuſall, onght ts be tried by ths 
Country, and not by the Certificate of the Biche p; and fach was the opint- 
on of Windham and Walmeſley: Periam, Where the (foe is, that the 
Erecntoz refuſey befoze ſuch a day, oz after, there the iſſue ſhall be fried by 
the Country; contrary, Where the iNue is upon the refuſall generally, 
foz the refaſall is befoze him as Judge, as alfo reſignation is. 


Mich. 28 & 29 Eliz. In the Kings Bench. 
CCXXII. Giles Caſe. 


Writ of Error vas bzought in the Kings Bench, ts reverſe a Judge- 

ment given in an Action upon the Caſe, in the Court of Common 
Pleas, Where the Writ bzonght againſt the Defendant there in that caſe, 
was, Quare exaltavit ſtagnum per quod pratum of the Plaintiff was inunda- 
tum: The Defendant in the Action there pleavev, Not guilty, and the Jury 
found, That the Defendant, Erexic ſtagnum; and they ſaid, That if the 
Court ſhall judge, What EceRio and Exalcatio be all one, then they finde, 
that the Defendant is guilty ; and afterwards Judgement was given in the 
aid Court of Commen Pleas fag the Plaintiff  Wherenpon this Writ of 
Error is bzought, And Glanvile, @erjeant, Who argued'fozthe Plaintiff, 
in the Writ of Ecrorglledged, The gencrall Erroz ; viz, That Judgement 
was given foz tho Plaintiff, whers it onght ta be found foz the Defenvant : 
And he (aid, That Erigere flagnnm ct de novo facere, exaltare, is erectum 
ma joris altitudinis facere, De exaltare eſt ad priſtinam altitudinem adducere: 
Proſternare ftagnunn, ct penitus tollere: And in every Aion upon the 
Cale, ſuch apt and pzeciſe wozds are to be in the Wric, accozding as his 
Caſe requtr 2s, unto the end that Judgement may in ſuch Agion be given to 
the Plazriiff accozding to his plaint, and his damages, In 7 E. 3. 56. In Al- 
fiſe of Auſans, Quare exalta vit ſtagnum ad noc umemtum libert tenementi ſui: 
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The Defendant pbeaded, that de had not inhaunced it after it was le died; and 

there tt was ſaid by Drew, Set jeant, That there is not any other Writ in the 
Chancery, but Quare exaltavit flagnum. But that was denied by Herle : Fog 
that he ſaid that the Plaintitk might have a Wriz out of the Chancery, Quare 
levavic ftagnum : and there by that book it is aCigned, That Levare flagnum,; 
& exaltare ſtagnum ds differ : and therefoze he ſaid, that in this cafe, the 
Writ ſhonld abate fo2 the uſing of ane woad fo2 another, 8 E. 3. 21. Fitz. 
Nuſans 5. by Chauntrel, Jn a Writ of Nuſans, Quare levavit, if it be found 
that he levied it to the Nuſans, &c. the whole thatl be deſtroped; but in a 
Writ Quareexaltavic, nothing (hall be pulled down, if it be found foz the 
Platatiff, but that which is enhaunced onely : Do 8 Aſſ. 9. Br. Nuſans 17. 
the ſame Caſe is put. And ſee 16 E. 3. Fitz. Nuſans, 11. If the Nuſans be 
found in any other fozm then the plaintiff hath declared, he ſhall not reco- 
ver: And in 48 E.3. 27. the Writ was, Quare divertit curſum aquz,&c. and 
the Plaiatiff ſhewed, that the Defendant had ſet pyles, and ſach other things 
in the water, by reaſon whereof the courſe of the water was ſtraitened; and 
becauſe the Plaintiff might ha de had a Writ, Quare coarctavit curſum aquæ, 
the Writ was abated : Another Exception was taken, viz. That the Aſſiſe 
of Nuſans onght to be bzonght againſt the Tenant of the Freehold, and 
therefoze it would not lie tn this caſe; it not being ſhewed that the De⸗ 
fenyant was Tenant of the foil: Vid. 33 H. 6. 26. by Moile, Af a way be 
ſtraitned and impatred, an Action upon the Caſe lyeth ; bat if it be alfoge- 
ther topped np, then an Aſſiſe muſt be bought; But there it is ſaid by 
Prifoit, That if the ſtopping up of the way be done by the Tenant of ths 
land, then an Aſſiſe lieth; it by a ranger, then an Aaton upon the Caſe : 
But foz common Nuſances no adion lieth, but they ought to be pzeſented 
in the Court Leet oz Turn, and there redzefſed : and ſuch was the opinion 
of the whole Court in this Caſe. Then it was moved, That one of the 
Plaintiffs in the Writ of Error had releaſed, and the Nneftion was, whe 
ther that releaſe hould bar bis companion : to which nothing was ſaid : At 
another day, the caſe was moved again, and Drew, Serjeant, ſaid, Chat 
Exaltare and Erigere, are all ane; but all the Juſtices were againft that; 
foz that Erigere is de novo facere, and Exaltare is, In majorem altitudinem 
attollere, and afterwards Judgement was affirmed. 


Trin. 30 Eliz, In the Kings Bench. 
CCXXIII. Freeman and Drews eat. 


[ Pan Action upon the Caſe by Freeman againſt Drew, The Defendant 
pleaded, Chat after the Aſſumpfir whereof the Plaintiff hath declared, 
There was an agreement betwirt them, That the Defendant, and two 
others ſhonld be bound in a Bond to the Plaintiff foz the ſum pꝛomiſed 
and that they entred Bond accoadingly : The Plaintiff confefed the agree- 
ment, and that the Bond was made accozding to the agreement, and that 
the parties bound, did deliver the ſame as their Deed, cuidem ignoto, to the 
Plaintiff ; The Defendant ſaid, That they did deliver the Deed to one J. S. 
and gave notice thereof unto the ſervant of the Plaintiff, and that they are 
now ready to deliver it to the Plaintiff, upon which there was a Demurrer : 
Godfrey argued, That the ſaid Plea of the agreement ſpectal'” executed, Ur 
ſupra, was good, as in a Caſe lately adjudged between Alf d and Leigh, 
Tr. 29 Eliz. Where the Arbitrament was made, That Lei fhovld releaſe 
unto Alford befogzs the Feaſt Petri ad vincula, and befoze e ſatd Feaſt, 
Leigh ſealed and delivered ſach a releaſe unto the nſe-of the |. + Alford, and 
after the Feaſt, he tendered it to Alford, but he refuſey it, 9 
debt 
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debt upon the Bond fo2 perfozmance of the Arbitrament; and it was ad- 
judged, That the Action would not lie; foz if he do recover upon that Aai⸗ 
on, he alſo ſhould take advantage of the releaſe : Coke, in Alfords Caſe, 
A tender was to the Plaintiff yimſelf, which is not in this Caſe ; and al- 
though that it was after the Feaſt, yet it was befoze the ſuit commenced : 
and alſo in our Caſe the tender is depending the ſuit. Gawdy, Af the 
Plaintiff ſhould recover in this Acton, he might plead the recovery in 
Bar of the ſnif upon the Obligation. Wray, Let the Plaintiff releaſe 
the Bond, and take Judgement here, which was done accozdingly, 


32 Eliz, In the Common pleas. 
CCXXIV. Somers and sir Rich, Buckleys Caſe. 


[ the Caſe betwixt Somers and Dir Richard Buckley; Where the Plain- 
tiff pzaped a Prohibition to the Court of Admiralty ; The caſe was, That 
the Defendant ſued in the Admirall Court foz the mopetie of a ſhip, and pztze 
taken by them upon Letters of Repztzall ; foz the Civil Law is, That if 
two Ships meet at Sea together, although they do not go fozth as conſozts, 
and the one Ship in the pzeſcnce of the other taketh a Ship with goods in it, 
the other Ship which was pzeſent hall have the mopetie, oz one half of the 
Ship and goods taken; foz althongh it did not take the Ship, pet the pꝛe⸗ 
ſence thereof there at the time of the taking, was a terroz to the other Ship 
which was taken, Sine quo, the ſaid Ship could not be ſoeaſtly taken: And 
now the Plaintiff foz the Prohibition did ſurmiſe, That after they were ari⸗ 
ved in England, they did agree amongſt themſelves, Mhat the Plaintiff 
ſhould have four parts of the ſaid Ship and goods ſo taken and the other five 
parts: And the Plaintiff ſaid, that he han pleaded this matter in the Court 
of Admiralty, and they would not allow the Plea, and thereupon he pzayed 
a Prohibition, which was granted; but afterwards it was moved on the other 
ſide, That the ſaid Court of Admiralty would allow the Plea, and there try 
it; and thereupon a cenditionall Conſultation was granted by the Court; 
ſo that if that Court allow that Plea, and try it there: And it was ſatd, It 
the Court there Could not allow the Plea, that they ſhould encurre the 


offence of contempt of this Court, and the other party Chonld have a 
Prohibition, 


Mich. 32 Eliz. In the Kings Bench. 


CG XXV. sir Richard Buckleys Caſe, 


Ir Richard Buckley was indicted upon the Statute of Præmunire of 
13 and 15 R. 2. andthe effect was, That whereas one Griffeth Mat- 
thew had murdered one Robert Footman at Beaumarris ; and whereas one 
Owen Wood pzoſecuted the ſaid Griffeth Matthew foz the ſaid murder; 
The ſaid Griffeth Matthew, Præmiſſorum non ignarus, ſed intendens, the 
ſaid murder, a Curia Dominz Regina ad aliud examen,&c. pro quodatn'ſup- 
poſito contemptu Curiæ admiralitatis traxit in plitum : the ſaid Owen Wood, 
coram Julio Cæſar. in the Court of Admiralty holden at Iſlington 3+ ſup- 
poſing the ſatd murder to be done upon the high ſea, and therenpon 
cauſed him to be arreſted, and being under arreft, to enter Bond unto the 
Lozd Admirall that he ſhonld not pzoſecute the ſaid murder againſt the 
ſald Griffeth ?latthew , noz-eramine any witneſſes concerning the laid 
murder, and that the ſaid Sir Richard Buckley was abettoz and pzocuratoz 


of 
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of the ſaiy Griff Mathew therein. To this Andidament many Exceptions were 
taken by Coke: 1 In placicum pro quodam contemptu, and doth not ſhew the 
contempt in certain; foz it is too generall,and ſo not good: See 18 AC. fog the 
ſealing of certain Sheep, without ſhewing what Sheep they were, is not a 
good Indictment. And here he doth not ſay; concerning the ſaid murder, oz 
concerning the pzemiſſes: 2 Although that the matter of the Indioment be 
true;yet the tat. of Præmunte doth not extend to it, foz the Statute inflias a 
puniſhment as well upon the Judge, (ſcil.) the Admirall,as upon the party: 
Wee 10H. 4. 164. If one Libelleth fn the Court of Admiralty foz a 
done apon the Land, and it appeareth upon the Libell, that the thing was 
done upon the Land, and they, notwithſtanding, that bold Plea of it; A 
Præmunire lieth upon it. But if the ſame doth not appear within the Libel, 
then it is not within the Statute; but a Prohibition ſhall only tCne: © in the 
caſe of Tythes ; If the Parſon ſueth foz Tythes ſevered from the nine parts, 
and that appeareth in the Libel, the ſame ſuit is within the Þtutute of Prx- 
munire z and that was Cardinall Woolſeys Caſe : 3 It is alledged, That 
Sir Richard Buckley pzocured him to do it, but it is not hewed any place 
where the pzocurement was had : And that was reſolved in the Caſe of the 
Lond Paget, and the Biſhop of Coventrey and Lichfield : where the Biſhop 
was indicted, That he commanded J. S. to enter into the Cloſe of the Lozd 
Paget, and to do a treſpaſſe there, and becanſe the place of the commandment 
was not ſet fozth in the Andiament, the Biſhop was diſcharged. M. 25 and 
26 Eliz. Another matter was objeded, becauſe that the wozds are, Chat the 
ſaid Sir Richard Buckley did abet and pzocure, in hat parte; without ſhew⸗ 
ing what thing. As to this laſt Dbjeaion, The Court was of opinion, that 
the wozds (in hac parte) did referre to the whole offence contained in the 
Indtament: Wray, It u hard, That the matter of the Indiament ſhouly 
be within the @tatute of Præmunire; foz by the ſuit it is ſuppoſed, 
That the offence was done upon the ſea; and the Admirall hath juriſ- 
diction to puniſh murders committed upon the ſea, ſo in ſome degree the 
Admirall hath Conuſance to enquire of Purder ; but if they hold plea of any 
thing of which in no degree they have Conuſance, it is otherwiſe. And as 
to the place where the commandment was made, the Court was clecr of 
opinion, that it ought to be ſhewed. 


Mich. 32 Eliz. Inthe Kings Bench. 


CCXXVI. Hoopers Caſe. rr. 2 2 # © 


ha Hooper, alias Bartholomew, of D. &c. was Indices upon the ta- 
tute of 8 H. 6. Of forcible Eacry, and Exception was taken to the Au⸗ 
dictment in default of addition of the place, &c. Foz the addition is here 
after the alias dict. and ſo there is ns addition ; and therefoze the party was 
diſcharged : And it was holven in this Caſe, Chat Uxor is a good addition; 
and where the husband and wife are indicted, and the husband be indicted 
of ſuch a place, althongh the wife hath no advition of place, vet the ſame 
is good enough; but Ive ſatd, Mhat in that caſe there needs not any place. 


CCXXVII. Aich. 32 Eliz. In the Kings Bench. 


f Was Indicted faz not repairing of a Bzidge lying an ſuch a high- 
. way, which A. is bound to repair by reaſon. of his land adjoyning ; 

and the Indictment was, That the Bzidge was ſo ruinaus "ra quod Ligei 
Domina Regina per eam tranſire non poſſuat, and concluded. d nocumen- 
tum 
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tum eorund. &c. and that was thallenged, becauſe it doth not ſay, Ad no- 
cumentum ommium ſubditorum: foz atherwiſe it may be intended a pzl- 
vate way, of which party cannot be indicted, but the party grieved ſhall 
have his Action upon the Caſe : But the Ecteption was not allowed, but the 
Indictment is good enough; Foz the wozds of the Andiament are, Sic quod 
Ligei Dominz Regina illuc pertranſire non poſſunt ; i. e. all the Liege 
people and dubjeds of the Qneen , ard then, ad nocument. eorund. amounts 
to as much as, ad commune nocumentum, &c. and foz that canſe, the In- 


Mich. 32 Eliz. In the Kings Bench. 
CCxXVIII. Aſhpernons Caſe. 


O2. Aſhpernon was Indicted at the eſſions, in the County of Suſſex, foz 
an untawfull afſembly and entry into the Cloſe of one A. called, The 
Parſonage land, befoze two Juſtites ofPeace there, and exception was taken 
to it, bet auſe it is not ſet down in the Andicment,that one of the Juſtices was 
of the Quorum, but that Exception was diallowed; foz the Indictment is ſul⸗ 
fictent,tf none of them be of the Quorum, foz they may enquire, but not deter- 
mine : Another exce was, becanſe the contents of the Cloſe is not 
ſet doton in the 3 (ſcil.) the number of the acres, noz if it be 


. arrable, paſfure, oz Peadow ; but that was viſallowed alſo ; foz this is but 


Ly 


ec. 


an Invicment of treſpaſſe, contrary, it is upon an Indiament upon the 

Statute of 8 H. 6. foz there the party grieved is to have reftitution, but ſo 

he is not here: Another exception was taken, becanſe that in the Indictment 

no time is ſet down when the treſpaſſe was done, but onely of the aſſembly, 

. foz both ſhall be taken to be done together all 
one time. 


Mich, 32 Elix. In the Kings Beneh. 
CCXXIX. Leveret and Townſends Caſe. 


[* an Action upon the Caſe, foz diſturbing him of his common; The 
Platntiff declared, That he was ſeiſed in Fee of a Pefſnage and certain 
land, and that he, and all thoſe whoſs Eſtate, &c. have common of paſture 
in 16 acres of land called D. from the time that the cozn was reaped, untill 
it be ſowed again; and alſo common of paſfure in lands, called R. omni tem- 
pore anni, as appenvant to the ſaid Þeſſnage and land: and that the De⸗ 
fendanthad plowed the ſaid lands, and ſo diſturbed him of his common, an» 
found foz the Plaintif , and it was moved in ſtay of Audgement, That 
here it a that the Plaintiff was ſeiſed in Fee, and ſo he onght to 
bave an Alle, and not an action upon the Caſe ; but the exception was dil⸗ 
allowed per Curiam, det 2 H. 4. 11. 8 Eliz. Dyer, 250. 11H. 2. Adion 


upon the Caſe, 36, 
Mich. 32 Zliz. In the Kings Bench. 


* AIccxxx. Hore and Wridleſworths C4ſc. 
9 . 

Ore bzonght an Action of treſpaCe againſt Wridleſworth, Quare clau- 

ſum d dymum ſuam ftegit. The Defendant pleaded, and put the 

Plaintiff t- a new affignment : l. a Pouſe called a Stable, a Barn, and 

5 | another 


Savacres 2 
Caſe. 
another houſe called a Carthouſe and Garnier, and that was aCigned foz Er- 
roz,foz that Aſſignment is not warranted by the Declaraticn. Gawdy, The 
ſame is good enough; foaz Domus in the Declaration, contaias all things con- 


tainꝛd in the new Alignment. But if the Declaration had been of a Cloſe, 


and the new Aſſignment of a Barn, it had not been good. Wray, Domus eft 
nomen collectivum, and contains many buildings, as Barns, Stables, &c. 
and ſo was the opinion of the whole Court. 


Mich. 32 Eliz, In the Kings Bench. 
CCXXXI. Savacres Caſe. 


Writ of Error was bzought by Savacre and the Biſhop of Glouceſter, 
M. 31 and 32 Eliz. upon a Judgement given in a Quare Impedit, fo2 
the Queen. And Errozs alligned: 1. An Attachment was awarded 
againſt the Defendant in the Quare Impedir, retoznable Quind. Paſch. at 
which Savacre appeared, and caſt an Eſſoin; and notwithſtanding that, a 
Diſtringas was awarded againſt them both, retozned, Craſt. Trin. and the 
awarding of the Diſtringas was errgnious; foz the Eſſoin was as an appeat⸗ 
ance foz to ſave, &c. and therefoze. againſt him no Diſtringas ought to have 
been awarded: And upon alleging af Diminution,the Recozd of the Eſſoin 
was certified foz the ſame did not appear upon the Plea Roll. 2 The 
Necoꝛd is, Ipſi in Miſericord. and ſo both of the Defendants are amercied foz 
the default of appearance, Quind. Paſc. whereas Sayacre was then Eſoined, 
and ſo no cauſe of-amerciment of him. Coke, The oziginall Writ was 
here (ued, Mic. 26 Eliz. retozned Quiad. Hillar, and then both the Defen- 
dants made default, fo; which an Attachment was awarded retoznable, 15 Paſ. 
and then Savacre appeared, and Judgement was given, Quod ipſi ſint in Mi- 
ſericord. in which point the Erroz is aſſigned: Bat A conceive, that it is not 
Erroz ; foz upon the Attachment, the parties ought to put in ſureties foz their 
appearance: and the ſaid ſureties took upon them, that the Defendants, and 
each of them ſhould appear, and if they, oz one of them maketh default, the 
ſureties ſhould be amercied; and ſo here, this Judgement, Ideo ipſi in Mi- 
ſericord. ſhall referre to the ſureties, not to the parties: foz the Defendants 
hall not be amercied untill the end of the ſuit, and but once only in one adt- 
on, which ſee, book. Entries; 464. where there was but one Defendant ; 
and therefoze, If the amerciment ſhall referre to the Defendant, then it 
Gould be, Ideo ipſe, not ipſi, &c. and that is the reaſon, wherefoze neither 
the Queen noz an Infant ſhall finde pledges, foz no amerctament ſhall be 
u pon their default, therefoze in vain fog them to finde pledges, &c. And if 
the pledges be amercted where they ought not to be amercted by the Law, 
vet the Defendant ſhall not have Erroz upon it, foz he is not the party grie- 
ved by that amerciament. And upon this reaſon it is, That in a Scire facias 
againſt the bail, if erronious Judgement be given againſt him, the De- 
fendant ta the Acton ſhall not have a Writ of Error. The awarding 
of the Diſtreſſe upon the Roll agaiaft both, where the one of them onely 
makes default, is not erroz, eſpectally as this caſe is; foz although that one 
of them was Eſotned untill the day afozeſatv, pet at the ſaid day they 
make defaalt, and ſo the Diſtrele is well awarded againft him; and 
although that the Wric were ill awarded; pet when they appear, Cr. 
Trinit. at the day of the retozn of the Diftretile, all mean defaults in the 
Pioces are (aved, and ſo the miſawarding of the Diftrelſe, byappearance 
afterwards ts ſupplied :. As 39. E. 3. 7. The Law requires that in au Adt- 
on grounded upon the Statute of Præmunire, 27 E. 3. the Defendant have 
warning by two Ponths; pet if the Deſendant hath not had ſa + warning, 
appeareth, the Pzoces is well enough: So 9 E 4. 18. Where, many 
An Pꝛoces 


2 6 —— 


186 


— — —— ——— — — 


Fainam Gray 4 Bene her of I be 
Caſe. $ Temples Caſe. 1 


—— — — — — —L——_—— 


— 


Pꝛoces the Defendant appeareth, although the day of appearance be not 
lawfnll, yet the party hall be put to anſwer : and lee many caſes there to 
the lame purpoſe ; and ſuch was the opinion of the Court in the pzincipall 
Caſe, And as to the ſecond Erroz, that the Judgement, deo ipſi in Miſeric. 


chall be referred to the ſureties only, and not unto the party; and that the 


Defendant ſhall be but once amercied in one action, the ſame is true, that 
be ſhall be but once amercied fo2 one default, but if many defaults be, the De⸗ 
fendant ſhall be ſeverally amercted fozevery default: And it Qhould be unrea- 
ſonable that the ſureties Chould be americed, and that the Defendant who is 
as pzincipal ſhould go free: Sec the book of Entries, 193. Ipſi & plegii 
ſui in Miſericordia, &c. 


Mich. 32 Eliz. In the Kings Bench. 
CCXXXII. Farnams Caſe. 


Arnam, School maſter, and others, were Indicted upon the Statute of 
8 H. 6. fog entring, In domum Re@oriz de Putney, ac in cert. terras 
eidem domui part. jacen. in Putney, &c Exception was taken to the An 
dictment, becauſe it recited the two parts of the Statute; 1 Cypulſion 
and Diſleiſin with fozce: 2 Polding ont; and there is not aay offence 
init contained as to one of them; (ſcil.) Molding out ; and although it was 
not neceſſary to recite the Dtatute, pet the party mevdles with it, and doth 
not apply it to the ſpeciall matter, the ſame is nanght : See foz that the Caſe 
between Strange and Partridge, Plow; Com. 2 The entry is ſuppoſed, In 
domum & certas tettas eidem domui pertinen. jacen. in Putney ; which is 
incertain, as to the lands, and it is naught foz the houſe alſo ; fog it is not 
ſhewed in what Town the honſe is, foz this clauſe, ac certay terras eidem 
domui pertin. jacen. in Putney, is a diſtind clanſe by it ſelf, and referres 
only to the lands, and doth not extend to the honſe : As to the firſt excepti⸗ 
on, it was diſallowed ; foz it is not like unto Partridges Caſe, fog there the 
Statute is recited, which needs not, and therefoze, being miſrecited, made 
the Indictment inſufficient ; but here the @fatnte is well recited, and there- 
foze as unto that matter, the Andiament is ſufficient : As to the ſecond ex⸗ 
ception, the Juſtices were of opinion, That the Andictment in that re- 
ſpect, was too generall andincertatn :* The third exception was not al 
ed; fo the later wozds, i. e. in Putney, do referre to the whole, and extend 
as well unto the honſe as unto the lands: But as to theſe woꝛds, Lands to the 
faid houſe belonging, dee the Caſs between Partridge and Croker, 7 E. G. 85. 
where it is good enough, becanſe that the number of the acres is ſet incer- 
tain, And it was holden by the Court, That a Þcheolmaſter is a good ad- 
dition, foʒ it is a myſterie, as a @crivener ; and aftgrward the Andictment 
foz the hanſe onely was holden good. 


Mich. 32 Eliz. In the Chancery. 
CCXXXII. Gray a Bencher of the Templcs Caſe. 


Ray, a Bencher of the Temples Caſe, was this; It was found by Df- 

fice, Mhat ane H. was ſeiſed in Fee of certain lands, called Drayners, 
ind Codred, alias Codreth, in the County of Hertford, in his Demeſne as of 
Fee, and thereof enfeoffed certain perſons, unto the uſe of bimſelf, and 
Anne Cape“, with whom he afterwards intermarried, and of the heirs of 
their te. bodies begotten, and of ſuch Eſtate dyed ſeiſed ; and farther, it 
was 


an Sea a= oc ..coc..u. _ 
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was found, that the ſaiv H. was alſo ſeiſed of other lands, in Barmeſden in 


his Demeſne as of Fee, and thereof dyed ſeiſed; and now came Gray into 
the Chancery, and ſhe wed that the ſaid H. was ſeiſed of the ſaid land, called 
Drayners, in his Demeſn as of Fee, and thereof enfeoffed certain perſons un 
to the uſe of himſelt, and the ſaid Anne Capel, foz the term of their lives, and 
afterwards, by his Indenture, dated the 23 of Decemb. and earollcd, bars 
gained and ſold the Reverſion thereof to the ſaid Gray, &c. by fozce where- 
of, &c. Abſque hoc, that he was ſeiſed in tail, and abſque hoc, that he thargof 
dyed ſeiſed in his Demeſne, as of Fee-tail, as it is found by the ſaid Dffice : 
And foz the land in Barmeſden, he ſaid, That the Lady Judde was ſeiſed 
thereof foz the term of her life, the Keverſion to the ſaid H. in Fee, who 
granted to him the ſaid Reverſion in Fee, &c. abſque hoc, that he dyed 
ſciſed in his Demeſne as of Fee, &c. And upon that, the Queens Attorney 
joyned iſſue, and the Venire facias iſſued, De Cottred & Barmeſden ; and the 
Jury found, That H. did not make the Feoffment to the uſe of himſelf and 
Anne his wife in tail ; and farther found foz Gray in all, &c. And it was 
Dbjected here, That the ſame is not a good and lawfull triall : Foz the 
land is alledged to be in Codrett, and the Yenire facias is of Codred, &c. 
And although the Venire facias be well awarded, as unts Barmeſden, yet be⸗ 
ing naught in part, it is nanght in all, which was granted by the whole 


Court; And then a new Venire facias ſhall iſſne fozth foz the whole. Ano 


ther Dbjection was, becanſe he pleads that the Lady Judde was ſeiſed of 
that land foz the term of her life, in which caſe Gray, who is in Reverſion, 
oaght not to be admitted to this Traverſe, becauſe that Tenant foz life, foz 
any thing that is pleaded to the contvary, is pet alive; and it is cleer, that 
none ſhall be put to his Mraveſe, but the party grie vod; and here, he in the 
Reverſion upon an Eſtate foz life, cannet be reſtozed ts the poſſeCion, and 
by conſequence ſhall not have Traverſe : Dee foz that, 6 H. 7. 15. and 37. 
AC. 11. &c. 2 The ſeiſin in tail ought to be tra verſed, and not the de⸗ 
ſcent, oz dying ſeiſed ; foz if they were ſeiſed and diſſeiſed, and ſo dyed, the 
Nueen ſhall have the Ward. Coke, contrary, oz Codred, and Cottered, 
idem ſonant, &c. And although that it be found by Office, That H. was 
ſeilad of lands in Codred, alias Codreth, yet the Defendant ſupplies the ſaid 
matter; foz he ſaith thus as unto the land in Codred prædicta; which wozns 
impozt that the ſaid land was known by the one name oz the other; foz this 
wozy przdica, is as an Averment : which ſee 33 H.8. Br. Averm. 42. And 
ſo here, this wozd prædicta (5 an Averment, that Cottered and Codred ars 
one: and if ſo, then the Venire facias is well awarded. The Statute of 
18 H. 6. gives Traverſe to thoſe which finde themſelves grie ved by ſuch 
Dffices, 03 which are put ont of their Lands oz Tenements; and we are 
within the Wozds of it, foz upon the whole matter, we are out of poſſeſſion, 
as it was ruled in the caſe of ons Stukely in the Court of Wards the laſt 
Term. If it be fonnd by Office, That A. dyed ſeiſed of my Bannoz, and 
that he held the ſaid Pannoz of the Queen: Now A am out of poſſeſſion ; 
and foz that canſe, The bargain and ſale of Dorrel to ir Francis Walling- 
ham was holden void by the whole Court: And 4H.6. 12. Traverſe is 
given in lien of Petition; but he in the Re ver ſton may have Petition, 
therefoze he hall be alſo admitted to Traverſe: and this caſe may be re- 
ſembled to the caſe of 2 E. 3. 32. where a Præcipe was bzonght again 
Tenant foz life, and he in the Reverſion foz life pzayed to be received : It 
was ſaid by Thorp, That is nat within the caſe of the Statute, foz he is 
Tenant only in the Remainder, and it is poſſible that neverAhall have any 
thing; and the Statute ſpeaks only of Reverſian : and yet it was awarded, 
That he ſhould be received, otherwiſe great pzejudice would fellow. And 
here we are at pzejudice ; fo2 now, by reaſon of this Dffice, ce cannot have 
dur Action of Waſt: Alſo here we need not to Traverſe the: „ing ſeiſed 
An 2 in 
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in tail. but it is ſufficient to traverſe the gift in tail; foz if there be not a 
gift in tail it is not poſſible that he houlp die ſeiſed in tail, which ſee, 2 E. 4. 
15. byLaicon: Gawdy, Juſtice, conceived, That the trtall is not good; 
foz the Venire facias is not from the place where the land is; and this wozd 
(pradicta) doth not amount to an Averment ; and the Caſe cited befoze is but 
the opinion of Brook. Wray ſaid, That as to the firſt exception, that it was 
good enough, foz both the names, idem fonant; and as to the Office, by that 


Ahe Queen hath gained poſſeſſion; ſo as he who traverſeth cannot have an 


Aion of Waft : and ſo he is pzegudiced by the Dffice, &c. 


Mich. 32 Eliz. In the Kings Bench. 
CCXXXIV. Perchalls Caſe, 


[R_ was Invicedupon the Statute of 5 E. 6. cap. 4. fog daa wing of 
bis dagger in the Church,againft J. S. without ſaying, That he dꝛawed it 
to the intent to tick the Plaintiff, and therefoze the Indiament was holden 
void as fo the Statute; and it was moved, Af it Chould not be a good An- 
dia ment foz the aaylt, ſo as he might be fined fog it 4 and by Sands, Clerk 
of the Crown, and the whole Court, The Indiament is void foz the whole; 
foz the concluſion of the Indictment is, contra for mam Statuti, and there the 
Aury cannot enquire at the Common Law. 


Mich. 32 Eliz. In the Kings Bench. 


CCXXXV. Mead aud Cheneys Caſe. 


Ead bʒaught an Acton of Debt upon a Bond againſt Cheney, Erecu- 
M toz of one Skipwith, and recovered, and upon a Fieri facias, the @heriff 
did retozn Devaſtavit: and it was moved to have an Elegit, and the Juſtices 
would adviſe of it; and afterwards, at another day, a Pzeſident was ſhowed 
to the Court of 17 Eliz. and thereupon the Elegit was granted. 


Trin. 32 Eliz. In the Kings Bench. Ro.. 910. 
CCXXXVI. Tom pſon and Traffords Caſe. 


[ NB ant Ejectione firmæ, the Caſe was, That the Warden and Fellows of 
New Colledge in Oxford, 8 Eliz. Leaſed a Panſion houſe in the Bur- 
rough of Southwark, to one Standiſh, foz 21 years, and afterwards, 25 Octob. 
21 Eliz. they Demiſed the ſame Panſion houſe to the ſaid Standiſh fog 21 
ve ars, to commence the Michaelmas after: And the Stat. of 14 Eliz. cap. 11. 
and 18 Eliz. cap. 11. were alſo found : And if this ſecond Leaſe (hall bs (aid a 
Leaſe in Reverſion,and ſo void by the Statute of 14 El? was the Nuefſti, 
on. Foſter moved, That it is a Leaſe in Reverſien ; foz the firſt Leaſe 
doth continue until Michaelmas ; and ſo was the opinion of the Juſtices of 
Aſſiſe at the triall. Towſe contrary: Foz when Standiſh acceptcth the 
ſecond Leaſe, the ſame is pzeſently a ſurrender of the fozmer Leaſe ; foz he 
giveth power unto the Leſſoz foz to contrud foz the bouſe pzeſently ; and to 
that purpoſe he cited Corbets Caſe, 8 Eliz. Coke, It is a ſurrender pze- 
ſently, foz you cannot appoztion the Term. It was avdjozned. 


—— — — — 
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CCXXXVII. Wood ad Averys Caſe. 


7 2 

Ebt upon a Bond by Wood againſt Avery , the Condition was, That 

where the Plaintiff had DemVved to the Defenvant foz terme of years, 
two Belſuages,&c. If the Defendant at all times, during the term, ſhall main- 
rain, ſuſtain and repair the ſaid two Meſſuages with good and ſufficient repa- 
rations, that then, &c. And the Defendant pleaded, That he had perfozmed 
the Conditions in all, but as to one Kitchin, which was ſo ryinons at the 
time of the Demiſe, that he could not maintain oz repair, and therefoze be 
took it down, and rebuilt it again, in ſo ſhozt time as he conld poſſible, in the 
ſame place, ſo large, and ſo ſufficient in bgeavth, length and heighth as the 
other Þitchin was; and that the ſaid Kitchin all times after the re-edifying 
of it, he had ſuſtained and maintained, and well repaired, and demanded 
Judgement, &c. upon which Plea the Plantiff did demurre in Law; and 
by the Court, the Plea were a good Plea, if it were in an Action of Waſt, 
bat here, where he hath by his own Ad tyed himſelf to an inconventence, 
he ought at his perill to pzovide foz it: And here it was ſaid, What if 
the Condition be impoſſible, the Bond ts ſingle : contrary, where a man is 
charged by an Ac in Law. 


Mich. 32 Eliz. In the Common Pleas 
CCXXXVIIT, Boſtwick and Boſtwicks Caſe. 


Orothy Boſtwick bzonght Dower againſt Boſtwick an Jafant, and 

the caſe was, That the husband of the Demandant was ſetſed of 
certain lands holden by Anights⸗ſer vice of M. C. and by his laſt Mill, de- 
viſed two parts of the Pzemiſſcs to his Grecutozs, during the nonage of his 
heir, and dyed, his heir within age; after whoſe death, M. C. entred into 
the third part, deſcended-as Gardian in Knights ſervice, and the Executozs 
into the other two parts, upon which the Demandant bzought one Wrie of 
Dower againſt the Guardian, to be endowed of the third part; and another 
Writ of Dower againſt the heir within age, in whom the Freehold of the 
two parts was; The heir appearing by Attoznep, pleaded to iſſue, which 
was found foz the Demandant; but the Judgement was afterwards re⸗ 
verſed, becauſs the heir, being within age, did not appear by Guardian but 
by Attozney ; fo2 which cauſe ſhe again bzought a Writ of Dower againſt 
the heir, and the Sheriff dis retozn him ſummoned, but the heir made de- 
fault; foz which cauſe, the Court was moved ta the behalf of the Demand- 
ank, to have the aid of the Court in this caſe : foz if upon default of the 
Tenant, a Gzand Cape ſhauld iſſue fozth, and ſo a Recovery by default ſhould 
follow; the ſame would be Erroz : which ſee, 6 H. 8, Br. Liver. Defaul. 50. 
And therefoze it was pꝛaped, that ſome perſon be appointed Guardian to the 
heir, who may appear and plead foz him, foz otherwiſe the Demandant is at 
great miſchief; fo otherwiſe the Guardian now will not ſuffer the heir to 
appear in perſon : And if the widow now demandant (ould ay foz her 
Dower antill the helt ſhould come of full age, it would be a great miſchief : 
But by Walmeſley, Periam, and Windham, We cannot appoint a Guardian 
to the heir foz his appearance here, unleſſe the heir be here in perſon in Court 
befoze us; and he was appointed to be bꝛought in perſon into Ci ct. 
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Mich. 32 Elix. In the Common Pleas. 
CCXXXIX. Sir Anthony Dennys Caſe. 


Ir Anthony Denny, ſeiſed in Fee of the Pannoz of Cheſſam, extending 
= into Cheſſam, and in the Wown of Hertford, and alſo of other lands in 
Hertford, by his laſt Will, deviſed the Þannoz of Che ſſam to Henry Denny 
his ſon and heir in tail; and his lands in Hertford, to Edward Denny his 
younger ſon, &c. It was holden by Walmſley, Periam,and Windam, (abſent. 
Anderſon) That the younger ſon ſhould have that part of the Mannoz of 
Cheſſam, which lyeth in the Toton of Hereford. Another point in the Cafe 
was, That upon the death of Sir Anthony, Dffice was found without any 
mention of this Deviſe ; foz which cauſe, the Aueen leiſed, and Leaſed all 
the lands ſo deviſed to a franger, during the minozity of the heir, Mhe heit 
comes of full age, and bath Livery of the whole, and without any erpzeſſe 
entry, leaſeth the lands foz years, rendzing Kent; the Leſſee entreth, and 
payeth the Rent to the heir, the heir dyeth, The Lefſee aignes over his 
term, andthe Rent is yearly paid to the right heir of ir Anthony: And 
now Edward Denny entred, and per Curiam his entry is lawfull ; fez it the 
heir entreth in this caſe, and many deſcents follow; yet the Deviſee may 
enter at any time, foz his entry doth not make any abatement oz wzong, but 
may well ſtand with the Deviſe ; (oz if the Deviſe be waved, oz the De⸗ 
viſes doth deferre the execution of the Deviſe, it is reaſon that the heir enter 
and take the pzofis, untill the Deviſee entreth : But if a ranger abateth 
after the death of the Deviſoz, and dieth ſeiſed, the ſame (hall take away 
the deſcent. 


Trin. 28 Eliz, In the Kings Bench. 
CCXL. The Caſe of the Town of Leiceſter for Toll. 


A Action of treſpaſſe, Tam pro Domina Regina, quam pro ſeipſo ; any 
ſhewed, That the Town of Leiceſter is an ancient Town, and ancient 
Demeſne, and the Inhabitants there have uſed to be diſcharged of Toll; 
and that the Aueen by her Letters Patents, gave command fo all Bailiffs, 
Sheriffs, Bayozs, & c. That thoſe of Leiceſter Could be diſcharged of Coll; 
and nothſtanding that, That the Defendant took Toll, &c. Exception was 
taken, becauſe that the ſuit was pꝛoſecuted, Tam pro Domina Regina, quam 
pro ſeipſo: whereas the party grieved was only to have the infozmation, See 
the Caſe, 49 E.36. Where the Wrir is, ad reſpond. tam pro nobis, quam,&c. 
and no erceptton is taken to it: Another exception, The Plaintiff declares, 
That Leiceſter is an ancient Town, and ancient Demeſne, and doth not 
ſhew, that it is parcel of a Pannoz : See 20 E. 3. Ancient Demeſ. 25. ſuch 
exception is taken, but after, the Defendant pleads, That all ſuch Towns, 


. whereof the land in queſtion is parcell, is ancient Demeſoe; and ſach 


plea was holden good: See 30 E. 3. 12, parcell of a Pannoz, which is an- 
cient Demeſne ; and the Plaintiff replied, Abſque hoc, that it is parcell 
of the Pannoz: Another exception, That lands holden in Bocege onely, 
and no othcr*\\nght to be diſcharged of Toll; and here it is not ſhewed in the 
Declaration, that the place where, & c. is holen in Socage, To which it was 
anſwered, That the ſame needs not to be ſet down in the Declaration; fez 
that is imp! ed in theſe wozds, Ancient Demeſ. fo2 other wiſe it cannot be but 
Socage v nd onely, and of no other Tenure : A ſcurth Ercepticn, Tte 
Letters 
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Letters Pateats here ſhewed in diſcharge,are of no value;fo2 the l ing by his 
Letters Patents cannot diſinherit any one, Erg. noz diſcharge one of Toll 
which is a kinde of diſinheritance , To which it was ſaid, That the Plaiatiff 
doth not declare cf any Gzant, but of an uſage oꝛ cuſtom, foz thoſe of ansient 
Demeſne ; and farther, hath commanded by the ſatd Letters Patents, that 
ſuch snſtoms and uſages ſhonld hold place; and upon the cuſtom, and the 
contempt,this Action is grounded: A fifth exception, becauſe the Plaintiff 
hath not hewed, that the Toll whereof the Platatiff hath counted, was 
concerning things foz pzoviſion foz their heuſes, manurance of their 
lands, &c. 7 H.4. 111, In an Adien upon the Caſe foz not paying of Toll, 
The Defendant ſaid, That he held certain lands of R. Lo2d of the Wannoz 
of H. which Bannoz is ancient Demeſne, of which Bannoz all the Tenants 
ha be been free, to ſell oz buy beaſts oz other things, foz the manurance of 
their lands, and maintenance of their houſes, without paying Toll in any 
Market oz Fair, &c. And ſo juſtifies, that he came to the ſame Market, 
and bought certain beaſts, as the Plaintiff had declared, and that ſome of 
them he uſed about his manurance of his lands, and ſome of them he pat in- 
to paſture to make them fat, and moze fit to be ſold, and afterwards, he ſold 
them at ſuch a Fair, &c. and the opinion of the Court wis with the De⸗ 
fendant : And by Godfrey and Coke, duch Tenants ſhall ve diſcharged of 
Toll, not onely foz buying of things which concern their ſuſtenance, pꝛovi⸗ 
ſton, and manurance of their lands, but alſo foz all things bought, as com- 
mon merchandizes : 28 Aff. alt. by Thorp, Green, and Seton, of all things 
bought by any foz his own uſe, they ſhall be quit of Toll: and then, Af the 
pztvilege of Tenants in ancient Demeſne, ſhall not be quit of Toll, but 
foz things bought foz their ſuſtenance, pzoviſion and manurance of their 
lands, they have no moze favoz then ozdinary Subjects : Wee 19H. 6. 66. 
Dome are of opinion, That ſuch Tenants ſhall not pay Toll foz things ſold 
and bought, coming upon their lands, and touching their ſuſtenance : See 
F. N. B. 228. D. ſuch, Tenants are diſcharged of Toll foz all things by 
them ſold and bought, by way of merchandize ; as alſo of things of necellity, 
as ſuſtenance: And ſee Crook, in the caſes of Itiner. 138, he conceives, 
that ſuch Tenants fo merchandizes ſhall pay Toll as other merchants ; but 
ſee the Writ of F. N. B. 228. the wozds are, De bonis, & rebus ſuis, And 
Coke ſaid, That he had found the reaſon wherefoze ſuch Tenants ſhould be 
quit of Toll thzoughout the Realm, in an ancient Reading, viz. That all 
the lands in the hands of Edw.the Confeſſor and Wil. the Conqueror ſet down 
in the Book of Doomſday were ancient Demeſne, and ſo called Terrz Regis, 
and they were to pzovide viduals foz the Kings Garriſons,foz then they were 
troublſome times; and foz thoſe cauſes and becanſe they made pzoviſions foz 
others, they had many pꝛiviledges, amongſt which this is one; Ut quietius 
aratra ſua exercerent, & terram excolerent : The Lozd himſelf, in ancient 
Demeſne ſhall not have ſuch pziviledge, foz his Seigno is pleadable at the 
Common Law: Vid. F. N. B. 228. B. And he ſatd, That the Plaintiff 
ought to alledge, that his lands are parcel of ſuch a Þannoz ; fog there can- 
not be ancient Demeſne, if there be not a Court and @nitozs, &c. And he 
granted, that ſuch a Town might be ancient Demeſne of the Crown, but 
vet they hall not have the pꝛiviledges and liberties which the Tenants in 
ancient Demeſne have. Towns were befoze Bannozs : London hath the 
name of aricient Demeſne. and pet they have not ſach liberties, noz the 
lands in it pleadable by Writ of right Tloſe, 7 H. 6. 37, 32. Shute, Ju- 
Tice, was of opinion, That an Jnhabitant within ancient Demeſne, al- 
though he be not Tenant (hall have the pziviledges: Dee foz tha“, F. N. B. 228. 
B. Tenants at will in anctent Demeſne ſhall be diſcharged of Toll, as well 
as Tenants of the Freehold fo2 life, oz foz pears, 37 H. 6. 27. by Moile. 
London is ancient :Demeſac ; foz they pzeſcrive, that a Ut''-tn —_— 
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there dwelt, &c. chall not be taken from thence by Capias, oz Attachment, 
Billing. London is not in the Book of Doomeſday : Moile, They make their 
P2zeteſtation in a Writ of Right Patent: Littleton, That is uſed in divers 
places, and at this day in Exeter: And by Clench, If a Tenant in an- 
ctent Demeſne levycth a Fine of his lands, then he ſhall not have the pzivi- 
ledge, untill the Fine be reverſed, Quod ſuit conceſſum : It the Lo2d of a 
Mannoz in ancient Demeſne, purchaſeth all the Tenancies, the whole pzt- 
viledge is gone, which Coke denycd. The Caſe wes adjozned. 


— — 


— 


Trin, 23 Ez. In the Common Pleas. 


CCXLI. Lennards Caſe. 


[| N the Caſe of Lennard, Cuſtos Brevium, who was Plaintiff in an Agion 
of Treſpaſſe foz bzeaking of his Cloſe ; The Defendant pleaded, That 
William Heydon was ſeiſed of the lands, and enfeoffed him: And upon 
Ne enfeoffa pas, the parties were at iſſue ; and it was found by ſpeciall Uer- 
did, That the (ity William Heydon was ſeiſed, and leaſed the Lands to the 
Defendant foz years ; and afterwards he made a Deed of Fecffment to the 
ſame Leſſee of the ſame Lands in Fee, by the woꝛds of Dedi & conceſſi, with 
a Letter of Attozney within the ſaid Deed, to make Livery to the Leſſee ; 
and the Deed of Feoffment was delivered to J. to veliver the ſame to the 
ſaid LeNee,who delivered the ſame accozdingly : The Leſſee delivered the 
ſame to the Atozney named in the Deed, who made Livery accovingly ; 
And it was moved by the Councel of the Platatiff, That upon all this mat- 
ter, here is not any Feoffment : And by Walmeſley, Ser jant, This Deed 
ſo delivered, tooke its effec pzeſently as a confirmation ; and then the Live- 
ry and Seifin comes too late; foz as ſoon as the ſaid Deed was delivered 
tothe Leſſee foz years, the Law gave to it, its operation to this effect, To 
veſt the Fee and the Freehold in the Leſſee by way of confirmation : See 
foz that, Littl. 532, 533. But the whole Court was of a contrary opinion; 
fo2 it is in the eleaion of the Leſſee to take the Conveyance as a Feofment, 
dz as a conſtrmation: And here it appeareth upon the Deed,that the intent of 
both parties was, That the Leſſee ſhould take by way of Feoffment, and not 
of confirmation; (oz ctherwiſe, to what uſe ſhould be a Letter of Attozney 
inſerted in the Deed? And here the Leſſee bath liberty to make his election 
how he will take; either by Feoffment, oz by confirmation, which eledcton 
be bath determined by the acceptance of the Livery : And by Anderſon, If 
tenant in tail be diſſeiſed,arid makes a Charter of Feoffement,and delivers 
the lame to the Diſſeiſoz, who delivers the ſame to the Attozney, named in 
the Charter, who makes Livery accozvdingly : here ts a good Feoffment,and 
a diſcontinnance ; and afterwards, after many motions made, and day given 
to ſhew cauſe, Judgement was given, that the Plaintiff ſhould be barred, 


Trin. 28 Eliz, In the Common Pleas. 
CCXLII. Rooke and Dennys Caſe. 


1 N an Action upon the Caſe, by Rooks againſt Dennis, foz miſuſing of the 
Plaintiffs Yozſe, by occaſion of which miſuſe, the ſaid Yozſe became 
blind of one ve, and gall-back*d, the Plaintiff counted, That the laid Yozſe 
was ſtolen by thzee Felons, after whom the Plaintiff made freſh ſuit, and 
that the Felons were appzehcnded, and attainted at his ſuit befoze Juftice 
Windam : and that the ſaid Yozſe ct me unte the her.ds of the Defendant, 

;» who 
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who miſuſed it, Ut ſupra : The Defendant ſaid, that befoze that, — | 


ſaid Attainder of the ſatd Felons , the ſaid Felons had watved ths ſaid 
Yozſe within his Bannvz; in which Pannoz he had waife and eſtray, &e. 
And it wis holden by the Court, that the ſame was no Plea, without tra- 
ver ſing the freſh lait, whereof the Plaintiff hath declared; foz by the freſh 
ſait, the pzoperty of the Plaintiff in the ſaid Yozſe was pzeſerved ; andſe 
upon that miſuſer of the Yozſe by the Defendant, an Acton well lyeth : and 
Judgement was given foz the Plaintiff accozdingly. 


Hill, 29 Eliz, In the Kings Bench. 


CCXLIII. Pretiman and Cookes Caſe. 


[ N Ejecione firmz, The Caſe wis: That one Hawkins was ſeiſed of 
A thzee Peſſaages in Bury, and had iſſue, Robert, a fon, and Chriftian and 
Joan, daughters; and by his Will, deviſed his thzce Peſſuages to his wife 
foz life, the remainder of one of them to Robert his ſon and his heirs, and the 
remainder of another of them to Chriftian his daughter, and her heirs ; and 
the remainder of the third BeCaage, to Joan his daughter, and her heirs ; 
And farther willeth, That if any of his ſaid thzee iNſnes ſhould dye without 
iCae of his, oz her body, that then the other ſurviving, ſhall have, Totam 
lam partem, betwirt them equally to be dibided; The Deviſoz dyed, the 
wife dyed, one of the daughters dyed, having ine; the ſon dyed without 
ine, the ſiſter ſurviving, entred into the whole part of Robert, the ſon, and 
dyed ; her dusband held in the land as tenant by the Carteſie ; and the que ſti⸗ 
on w3s , If the ſarviving daughter. ſhould have all the part of him that 
dyed without iſſue, oz ſhe and the iſſue of the other daughter? Coke, The 
ſqrvivoz ſhall have the whole: And heſaid,that the Deviſces have an Effate 
in tayl, foz the Fee doth not veſt in them, foz it is incertain which of them 
ſhall ſur vibe; but when one ſarviveth, then he ſhall not ha ve foz life, but in 
Fee; koz the wozds, Totam illam partem, goe3 as well to all the Eſtate, as 
to all the things. A. tenant fozlife, the remander to B. in tayl, the re- 
mainder tothe right heirs of A. A. grants, Totum ſtatum ſuum, both the 
Elites paſſe, and the Gzant includes the whole; See 41 E.3. Fitz. Be 541. 
In Raviſhment of Ward, ſappoſing the cavichment of two daughters, 
Quarum maritag um ad ipſum pertinet, and it was challenged, becauſe he 
both not ſay Maricagia, hut the challenge was not allowed: and he ſald, That 
if a man de viſeth his land willy to A. that he hath a Fee-lmple-: ' See the 
Caſe, H. 28 Eliz: the Caſe between Higham and Harwood : And Coke 
ſaid, That they had by this Deviſe a Fee-tail, with a Fee-ſimple, Expectant, 
each of them ſeverally in the Meſſuage to them limited: Golding, Each 
of the Deviſees hith an Efate-tayl in the Peſſuage, to them deviſed, 
and bat an Eftate to: life in the Meſſluage wh ch is to accrue upon the 
death without ine, &c. Foz no Eftate is limited erpzeſly, nos what 
Ettate the ſarvivoz ſhall have; foz here are not any wozds which do impozt a 
Fee-ſimple, as (accoꝛding to Littleton) imperpetuum; oz to do what he will 
with, &c. See fo2 that, 22 E. 3. ad Terminum qui præteriit: but here are 
only bare wozvs, of which na further conſt cua ion can be made, but foz life: 
And as to the words, Totam illam partem, the fame doth not ertend fur- 
ther, then if he had ſaid, Partem ſuzm ; Ad he ſaid, that nothing veſts in 
him who ſurvives ; foz there onght to be two ts take by the ſur vi voz, oz 
otherwiſe nothing (all accrae to the (nrvivoz; fo the wozus of the Deviſe 
are æqualiter inter cos dividen and that which accrues by ſur vi vo hall be 
divided betwirt twa, otherwiſe nothing Hall accrue. And if it cannot ſur» 


vive to two, then it ſhall deſcead to the iſſue of = ſiſter who is dy _ — 
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the ſurviving daughter, and they Wall be tenants in common, and not 
joynt⸗tenauts. Clench, Theſe wozus, Totam illam partem, go only to the 
houſe, and nat to the Estate in it, which Shute granted: It both the 
daughters ha d ſur vi ved Robert, they Gonld have Fee in the houſe of Robert 
not by the T ill, but by deſcent , and this De viſe ſhall not take effec other /, 
wiſe,and the De vile as to that is void, and then the Common Law thall hold 
place, and that is, fo deſcend to the iſne of the one ſiſter, and the ſurviving 
ſiſter : And here the ſurvivoz hath but an Eſtate foz life in the houſe of 
Robert, and then by the death of Robert, the Fee-ſimple accurring to the ſur⸗ 
viving ſiſter, the moyette of her Eſtate fo2 life is extinct. And if one of the 
daughters had dyed withont ine befoze Robert, the houſe of ſuch daughter 
had come to Robert and the other ſiſter, as coparceners , foz the ſon is to 
hade all the Fee, and a moyette of the ſame executed, and a moyette er- 
pedant, and the other ſiſter ſhould have a moyetie foz tife, and ſo the De- 
viſe not void. And afterwards Judgement was given ag ainſt the husband 
of the ſurviving daughter. 


Hill. 29 Eliz. In the Kings Bench. 
CCXLIV. Hurlſtons Caſe. 


Urlſton baought a Writ of Error againſt the Queen, upon a Indgement 
given faz the Queen, in the County Palatine of Cheſter; At was 
moved-by Gawdy, the Queens Der jeant, that the Writ did not lye ; fog 
he ought to ſue to the Queen by Petition, which ſee 23 E. 3. 22 A Writ ot 
Error cannot be granted,Abſq, ſpeciali gratia Dom Regis: See alſs 22 E.3.3. 
And ths caſe was, Chat Judgment was gi ven foz the n in a Scire facias, 
to reverſe the Patent of the Conſtableſhip of the Caſtle of Cheſter, and yy 
him in Cheſter, there are many Courts; Kings Bench, Common Pleas, Ex 
chequer,Chancery: Anz here a Judgement oz Decree in the Chancery cannet 
be reverſed, but by Parliament; and ſo he conceived of a Judgement given 
in the Chancerie at Cheſter, and it cannot be reverſed in the Kings Bench: 
Alſo they have a cuſtom in Cheſter, that they may reverſe within certain 
Panths the Judgement befoze. Clench, There needs ns Petition, foz both 
the Natentees claim from the Queen; and whether there be Ertrag oz nat, 
the Queen is not pzejudiced : Coke, There needs no Petit ian. foz it is now 
paſt, tea the Queens Attozneys hand is to it; 11 Eliz. In oneHaunces caſe, 
a Writ of Error was bzought againſt the Queen, and they were campetled 


nious Judgement be given foz the Queen in a Bill of Antruſion, the party 
ſhall babe a Writ of Error againſt the Queen without aup Petition, It was 
the caſe of one Eliz. Mordant, 15 Eliz. ſhe bzought a Writ of Error to res 
verſe. a Fine, levyed by Her, during her minozity, againſt the Queen, and 
the pzoceeding in it was ſtayed, becauſe ſhe had nat ſued to the Queen by 
Petition firſt ; Wray, Pany Outlawries habe been reverſed by Error with, 


out any Petition, and yet in ſach caſe the Queen hath an immediate interett, 


Mich. 29 Eliz. In the Kings Bench. 
CCXLV, Gomerſall and Gomerlalls Cſe. 
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the ſame matter foz Erraz in arreft of Jndgement : As 14H. 4. 309, 310. 
One charged another as 1Batliff of his honſe, Er Curam habens bonorum in 
co eziſtentium; the traverſe was, That he was not Bailick of the houſe, Pro 
ut: that is good, and goeth to all, but he cannot anſwer to the goods, and ſay 
nothing to the houſe : Dee 49 E. 3. 7. Br. Accomp. 21. A man bzought an 
Account againſt one as Bailiff of his Pannoz, Habens Curam, of twenty 
Dren and Cows, and certain quarters of Cozu: And by Belknap, Af he 
habe the Manno; and no goods; yet he ſhall account foz the Pannoz, and it 
ſhall be no Plea, to ſay that the Plaintiff ſold him the goods without tra- 
verſing,without that, that he was his Bailiff to account render : And as to 
the Mannen, he may ſay, that the Plaintiff leaſed the ſame to himſelf fo; 
years, without that, that he was his 1Bailiff : Another exception was taken 
by him, That the Plaintiff chargeth him with moneys, Ad Merchandizan- 
dum; And he traverſeth, that he was not his Receivoz denarior. ad compu- 
tandum pro ut: and ſo he doth not meet with the Plaintiff, and ſo it is no 
aiſue. And it is not helped by the Statute of Jeofailes, 32 H. 8, but miſ⸗ 
joyning of iſſue is helped by that Statute, 19 Eliz. W. an Attozney of the 
Common Pleas, did charge another Attozny of the ſame Court of Pleas, with a 
Covenant to have thzeo years board in marriage with the Defendants daugh- 
ter ; and he pleaded that he did not pzomiſe two years board, and ſo iſſne 
was jopned and tried, and the ſame could not be helped by-the Statute, be- 
cauſe it was no iſſue, and did not meet with the Plaintiff : o, Af one 
charge one with, Debet & detinet, and he anſwers to the Detinet onely, it is 
no Une; and therefoze it is not helped by the Statuts. Ja 29 H.6. In 
treſpage faz entring into his houſe, and taking of his goods, the Defendant 
Non intravit, and the (Tue was tried, and damages given; and bs- 
cauſe the taking of the goods was not alſo in iNNue, all was void, 4 B. 3. 
One ſhall not account by parcels, becauſe the Action is entire: ee 3 E. 3.8. 
and Book of Entries, 202, A Pzefident, 14 H. 7. That the Uerdia was 
not fall, and did not go to the whole, and therefoze was void. Hele Ser ſeant 
contrary : And as to the firſt point; he ſaiv, That there is a caſe in 9 E. 3, 
Accompt: 35. where the Plaintiff chargeth the Defendant in actount as 
Bajllitt of his houſe ; and that he had the ayminiftration of his goods; viz. 
Fourty ſacks of wooll; and upon iſſue joyned, the Jury found, that he was not 
Batlif of his houſe ; but they further finde, that he had received the fourty 
ſacks cf Wooll, to render acconnt of the ſame ; and the Plaintick in that 
caſe had Judgement foz the ſacks of wooll ; Although there was no Uerdic 
kound foz the houſe : Dee 5H. 7. 24. Where, If a Jury be charged with 
ſeverall ines, and the one of the iCues is found, and the other nat; that the 
ſame makes no tifcontingance $ oz if one of the iſſnes be viſcontinnev, pet 
it is no diſconttarfance as to the whole. But admit the ſame be not helped by 
the Common Law, pet he ſaid, It is helped by the Statute of 32 Hl. 8. of 
Jeofailes; which is, Non obſtant. diſcontinu inte, o miſcontinuance. 
Daniel, to the ſam: purpoſe : And he (aid, that the Books befoze cited of 
14H, 4 and 49 E. 3. are not ruled. noz the caſes there adjudged. in the one 
Book the Defenvant pleaded, That the Plaintiff gave the gaods unto him, 
and in the other Book, that he ſold the ſaid goods unto him, and dentanved 
Judgmentdf the Acton: And he ſaid, That it is no good anſwer; fas they 
are pleas onely befoze the Audttozs, and got in an Acton apon Account: 
and farther he ſaid, That although 5 * be founy but fo2 part, 
pet it is god; foz no d1m1ges are fa be recovered in an Arcovint ; Jn 
treſpaCe, it is true, It one ifne be fon, and not the other, Land foynk- 
damages be given; the U:rdia is not Mov foz any part, but if Teverall 
damages be given, then it is good, as it is ruled in 2x H. 6. Coke, 26H. 8. 
is, That the Plaintiff cannot declare generally of an honſe, Curem habens, 
& adminiſtrationem bonorum ; bat he muſt pa lay: Twenty warters 
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: of PIT 02 the like, &c. In the p2incipall Caſe, it is a jopntochargo-and 


but one koꝛ the ſhop and goods; and he anſwers anto one onely, but he ought 
to ariſwer to all, 02 elſe it is no anſwer at all. But Coke found gut another 

thing, viz. That there is a thing put in iſſue which is not in the Uervic ,noz 
found, noz touched in the Uerdin, and that was the Uerdic of al Which is 
found not to be good, and it is not helped by the Statute of 32 H. 8. of 
Jeofailes. J grant, that diſcontinuace are helped by the Statute of 32 H. 8. 
but imperfect Aerdios are not helped thereby: It wis a great Caſe argued 
in the Exchequer Chamber, and it was Braches Caſe : An infozmation 
was againſt Brache, fo; entring into ahonſe, and an hundzed acres of lands 
in Stepney; Ve pleaded, Not guilty, The Jury found him guilty fox the 
hundzed acres, but ſaid nothing as to the honſe ; upen which a Writ of Error 
was bꝛought, and Judgement was reverſed: and he ſaid, it was not i dil 
continuance, but no Uerdio foz part. Daniel, That was the defavlt of the 
Clerks who did not enter it, and it hath been the nſage to amend the defaults 


done by the Tlerks in another Term: All the Jafftces ſaiv, That is true, o 


if the Poſtea be bzought in and not entred ; but here it is entred in the Noll 
in this fozm ; Daniel, Where J charge one in Account with fo much by 
the hands of ſuch a one, and ſo much by the hands of ſuch a one, 'althongy 
there be bnt one Abſque hoc fo them all, yet they are as ſeverall ines: 
The Court anſwered, Not lo, unleffe there be ſeverall iCues%optiey to 
every one of them ; But by Gawdy, Juſtice, If there be ſeverall Nacs;afy 
the one be found, and the other not, no A be given: "Clench, 

Inftice, In the pzincipalt Caſe It is not a charge ar 1 n int 
of the ſhop, therefoze that onght to be traverſet: Shire, Juſtter; The 
verſe of the hop alone is not good: Egerton the 2 Sollitito: tut, 
That the Books might be reconctled, and that there needed not a Trkverle 
to the goods, fo; the Tra verſe of the chop, Pro ut, is an ant wer to all : 
now he takes iNae upon the goods onely, which tne is not warranter ** the 
Declaration; and he ſatd, That if one charge me as Batliff* L 


ad Merchandizandum, «| hall anſwer foz the increaſe, and ſhall b 
foz my negligence; Bat if he rharge me as his Recetver, ad putari- 
2 vt ow not be anfwerable, but foz the bare money, 93 thing which 


ccxi vi Mich, 29 Elia, In the Common Pleas, © 92 1 


17 NH Trefpalſe foz faking of goods, the Defendant juſfified, as Wailick to 

S. The Platatiff by Replication ſaith, That the De tendant pzeſt 
Ag bis own wong. Abſque hoc, that he Is Bailiff to J, S. And 
by Anderſon, If une hath good canſe to diſtrain my cattell, and a ſtranger of 
dis own in ally wartant oz authozity takes my goods, not as ſer⸗ 
vant 03 3Bavllff to another, and I bzing treſpaſle againſt him he cantiot ex- 
„ 

ain as 1 a at | 

N F100 by e e be 


| | Creſpa F Nay alſent * * relation pato 
m conceKic, and 
diſtra fol what be diſtraius, and he . 
toht tent, and alti an n is boopgyt agaj bi be 
d; 1 ee. | | 
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CCXLVII. Aich. 29 Elis. In the Common pleas. 


12 Caſe was ; That the Queen gave lands in fail to hold in Capite; 
and afterwards granted the Reverſton : Windham, In this cafe the 
Tenure is not incivent to the Re vet ſton. but is in reſpec ot the perſon; and 
therefoze the Menure in Capite doth remain; and the Donee shall hold of 
the Queen as in groſſe: and alſo the Gzantee of the Reverſion, ſhall hold of 
the Queen in Capite , -and ſo two Tenures in Capite foz the ſame lunds: 
wee 30 H. 8. Dyer, 45. If the Queen in cauſe had reſerved'a Rent 
upon the Gift in tail, the ſame Qhould go wi Ke ver ſton, 


Mich, 29 Flix. In the Kings Bench. 
ccxl vin. Dighton and Clarks Caſe. 


Ighton bought Debt upon a Bond, the Condition of which was; hat 
whereas the Plaintick was in quiet poſſeſſton of ſuch lands, It now 
neither J S noz J. B.'noz J. G. did vt diſturd che Plainfif in his poſs 
ſefſion cf the-ſaiv lanys by any indired. means, bat by due coorfe of Law, 
That then Ser. that Defevant pleabed, That neithet J. S. noz J. D. oz 
I. G. dis bicurb the Plaintiff by any indirect means, but by due conrſe of 
Law; uportWhich there was a demurrer. Godfrey, The Plea in Ber is 
not bd ; fo there is a' Negativa pregrians, (ſcil.) a Negative whith im- 
plies an Aﬀirmative : See 21 H. 6. 9. In a Writ of Emtrie, Sur Diffcifin, 
the Defenvant ſaith, That the De mandant by his Deed, after the Darre in 
continuance, did confirm and ratifie the poſſeſſion bf the Menant, &c. The 
Demandant ſaid, Not his Deed after the Darrein continuance ;, and the 
ſame was holden to be, Negativa preguans; Dee 2 there, and ſee alſo, 
J H. 7. 7. And ſee farther, 39 H. 6. 8. and 9. other Exception was 
taken to the Plea in Bar, becauſe he hath pleaded, That neque J. S. 5 
J. D. neque J. G. had diſturbed the Demandant y any indlred means, 
onely by due courſe of Law, and that iſſue cannot be tried; not by the ; 
trey, foz they cannot know what is a due char ſe of Law; and by the Ccurt it 
cannot be tried; foz the Defendant hard not certainly ſhewed by what due 
courſe of Law the Demandant bath bern d, "Which ſee 22 E. 4. 40, 
41, &c. The Logd Liſles Caſe. In debt upon a Bond the Condit ton was, 
That if the Defendant defoze ſuch a dap, oz any other foz him, and in hts 
name, come to B. and there ſhew unte the Plaintitk, oz one of his Conncet 
by him aſſigned, a ſufficient and ⸗lawkull diſtharge oft an Annnall Rent 
which the Plaintif clatins out of tw2 Houſes of the Defendant in B. afozes 
ſaid, That then the ſaid Bond ſhall be void; and the Defendant ſatd, Thi 
he at the day affigned, cuntatned in the Condition, that A. and B. by affign- 
ment cf the Defendant came to B. and tendered to ſhew to N. and W. ot 
the Plaintiffs Conncel, a ſufficient diſcharge of the ſaid Annuall Rent, any 
hat they did refuſe to ſe it, upon which there was a de murrer in Law: and 
Judgement was given foz the Plaintiff, and that the Plea was no Plea; 
foz the Defendant ought to have Gewed in his Plea, what manner of di, 
tharge he would have ſhewed, as a releaſe, unity of polſeCCion, &c.* Bat us 
the Caſe is here It the Plaintiff wall traverſe the'Plea in Pats the iCne 
joyned upon it cannot be tried; foz the Jury cannot know which is 6 lawrull 
and ſuſficient diſcharge, bat the ſame Hall be tried by the Court; fo? if the 
Defenvant had tendered to the PlaintiFa diſcharge, by unity of poſfeſſſon; 
the Jury cannot know if it be a ſufficient diſcharge : and as e Plea is 
here, be hath not Chewed what diſcharge he wanld have ſhewer the fatv 
Councell ; 


_ P — 


th. 


| 1 and Kellowa 8 


Caſe, 
Councell; and therefoze we cannot judge of the lame: If cne be bound to 

lead a ſufficient Plea befoze ſuch a day, in (ſuch a Court, in ſuch am Acton, 

t is not ſufficient that he hath pleaded a ſufficient plea, but he ought to ſht w 
what Plea he hath. pleaded, otherwiſe the Court cannot judge tf the Plea 
be ſufficient oz not: Vid. 35 H. 6. 19. and 37 H. 8. Br. Cand. 16. where 
a man will plead that he hath ſaved the party harmleCe, he onght to ſhe w 
how, Shute, Juffice, and Clenche, Juſtice, Af the Defendant had pleaded, 
Not diſturbed by any indirect means, ſuch a Plea had been good enough : 
| Gawdy, Juffice, If he had pleaded, Not diſtarbed, Contra formam Condi- 
tionis predict. it had been a Plea; In a Writ of Entrie, Ne entra pas, 
contra formam Statuti, Me did not alien within age, is a Neggive pregnant: 
but the party mayſay, Me did not alien, Modo & forma; all the part of this 
Plea which comes after the But, is ſurpluſage,and Negation: Gawdy, It is a 
Plea which is pleaded with all the wozds of the Condition intirely. Clenche, 
The Caſe put by Godfrey, 22 E. 4. differs from the Caſe at Bat: Foz 
there he pleaded all in the affirmative, therefoze' in ſach a Caſe he ought to 
| plead ſpecially ; but in the Caſe at Bar, all is in the Negative, in which 
| Caſe ſuch ſpeciall pleading is not neceſſary. Af I be bounden that I 
1 not go out of Weſtminſter: hall untill night, but tarry in the Hall till night, 
Ja an Acton againſt me upon that Bond, J may plead in iiſdem verbis At 
1 I be bound upon Condition, That J mill not return to Serjeants-Inne the di- 
rect way, but by fat.Giles, I ſhall plead, in totidem verbis: Godfrey, A agree 
| thoſe Caſes, foz the matter which comes after the But, is triable by the Coun⸗ 
| trey, but ſo it is not in the pzincipall-Caſe : Clencbe, Bur, is but a wozd of 
ſurpluſage, and if that, and all which follows had been left ont, it had been 
well enough, It was adjozaned, : ; 

xi IL vi | 
Mich. 26 Elix. In the Common Pleas. 
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CCxLIX. Courtney and Kelloways Caſe. 


Ourtgey bzought.an Action upon the Statute of 5 Eliz. concerning Per ⸗ 
| jury againſt Kellpway, and declared, That where Sir Gawen Carew 
had herefofoze bzought an Aion upon the Caſe againſt the now plaintiff foz 
| | flanderous Tay viz, becauſe that the, ſaid now Plaintiff had aifirmed, 
| that the ſald dir Gawen had had the-Pocks, To which Declaration, the now 
* Plaintiff had pleaded, that Kelloway the now Defendant, repozted to the 
ſaid now Plaintiff, That he himſelf, i, e. Kelloway, had heretofoze healed 
the ſaid Sir Gawen of the Pocks, Abſque hoc, that he ſpake them ſimply of 
his own head ; which they were at ine, andthe ſaid Kelloway was 
P30duced as a e on the part of the ſaid Courtney; andthe ſaid Kel- 
loway, upon his oath, depoſed at the triall of the ſaid iſue, That he never 
had repozted to the now Plaintiff, That he himſelf had healed the ſaid Sir 
Gawen of the Pocks ; fo which the Jury found fo; Gawen, and alſo aſſeſſed 
greater damages in reſpec that they found, That Courtney ſpake the ſid 
woꝛds of his own head, &c. and not of the repozt of Kelloway. It was thei 
opinion of the whole Court, that the Plaintiff ſhauld have this Agicn ; Foz 
notwithſtanding that, that oath doch not trench much unto the iſſue, the 
pzook;. 02 .diſpzoof of it, vet becauſe that by reaſon. of that oath, the Jury 
e vated the damages, the Action doth lie, as in caſe of Treſpaſſe of 
bzeaking his C 


ng hl and ſpoiling his graſſe,the Defendant pleads, Nt guilty; 
and neal triall of the lune, a witneCe is pꝛoduc ed on the Plaintiffs part, 


who th upon his oath, That the land where, & c. was ſo rich in graſſe, 
that it ready to be mowed, whereas, in truth, none, oz very little grafſe 


was ther: ;rowing, pet if the Jury finde upon other evidence the Defendant 
guilty, 
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guilty, it is an occaſion to induce the Jury to tax the greater damages: 
all which the Court granted. 


Mich. 26 Eliz. In the Common Pleas 


CCL. Holland and Drakes Cſe. 


A an EjeQtione firmæ, bzought by Holland againſt Drake, and five others 

Drake pleaded, Not guilty ; the other five, Quoad 20 acres, pleaded, 
Not gatlty alſo; and as to the refine, that long time befoze that, Andrews 
(Lefoz ofthe Plantiff.) had any thing in the land That Hen.Lozd Cromwel 
was ſeiſed, and leaſed the ſante ts them foz two years, and afterwarys 
granted the Re ver llon to Andrews, to whom they attozned ; Andrews with, 
in the laid term, entred upon them, and leaſed to the Plaintiff upon whom 
they ro-efitred, as was lawfall foz them to do, The Plaintif by Replicati- 
on, (aid, That long time befozs the 'ſaid Koz3d Cromwel had any thing, &c. 
Andrews yimſelf was ſeiſed, untill by the ſatd Leb Cromwel difletſed, and 
teaſed to the Defenvants, U: ſupra, and granted the Reverfton to the ſaid 
Andrews with atfoznment, who entred, and leaſed to the Platntiff who en- 
fred, and was poſſeſſed, untill by the ſatd Defendants ejected, Modo & 
forma, pro ut, &c. And upon this Replication, the faty ve Defenvants did 
demurte in Law. It was argued, That the Plaintiff in his Replication, 
hath from his Declaration; foz by his Declaration, ho hath ſup⸗ 
poſed himſelf to be ejected by all the fix Defendants ; and in the Neplica⸗ 
tion he faith, Tyat ho was poſſeſſed untill by the ſaid five Defendants, who 
plead in Bar he was ejected; ſo be hath departed from his Declaration in 
the number of the Ejectozs ; fo2 he ought to have ſaid, untill he by the ſaid 


five, and alſo by the ſaiy Drake was ejected: as 12 E. 4. 6. in Treſpaſte . 


upon Eatrie upon the Statute of 5 R. 2. againſt J. and E. J. died pendant 
the Writ, and E. pleaded in Bar, and the Plaiatiff did reply and conclude, 
and ſo was he ſeiſed until the ſaiv E. Simul cum dicto: J. named in the 
Writ, entred upon the Plaintiff, &c. But the opinion of the whole Court 
was cleer to the contrary; foz here in the Caſe at Bar, Drake, by his ſe- 
verali ine, which he hath joyned with the Plaintiff, upon Not guilty, is 
ſevered from the other five Defendants; and then when they plead in Bar, 
The Plaintiff ought to reply to them without meddling with Drake, who 
upon his ſeverall Plea, and iſſue joyned upon it, is a ſtranger to them; as if 
the ſaid five had been the only Defendants : But if he had not replied to 
Drake, as if Drake had made default, oz had dyed after the Writ bzought ; "as 
in the Caſs befoze cited of 22 E. 4. there he onght to have replied, as it is 
objected ; o ig an Ejectione firmæ of twenty acres, The Defendant, as to 
ten acres. pleads, Not guilty; upon which they are at ine; and the 
Plaintiff replies, and catches, as to the other ten acres, and ſo was he pol 
ſeCed, untill by the Defendant of the ſatd ten acres he was ejeded; this is 
good without ſpeaking of the other ten acres, upon which the generall ifne 
is joynev. And the Court was ready to have given Judgement foz the 
Platatiff, but they looked upon the Reco2d, and ſeeing that one iſſue in 
this Action was to be tried between the Plainttf and the ſaid Drake: And 
although the Plaintiff offered to releaſe his damages, and the iffne joyned, 
and to have Judgement ag unſt the ive Defendants who had demurted; pet 
the Court was cleet- of opinion, that no Jadgement ſhould be given upon 
the laid Demarrer, untill the ſaid iſa+ wis fried; foz the Action is an 
Ejectione fignz, in which C:ſe the poſſeſſian- of the land is to be reco- 
vered; and it map be, . foz any thing that appeareth, That Drake, who 
hath pleaded the generall (Tue, hith Title to the land, &c. * 3nf : =_ 
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Acton had been an Acticn of Treſpaſſe , there in ſuch caſe, Ut ſupra, 
upon releaſe of damages, and the iſſue jopned, the Plaintiff would have 
Judgement pzeſently. 


— — — 


Mich. 26 Eliz. In the Kings Bench. 
CCLI. Frenches Caſe. 


T was pzeſented befoze the Coroner, That John French was, Felo de ſe, 

and that certain goods of the ſaid John French, were in the polleſſion 
of J. S. and this pzeſentment was certified into the Kings Bench; upon 
which Pzoces iſſued fozth againſt the ſaid J. S. and continued untill he was 
Outlawed. And now came J. S. and caſt in his Writ of Error, ta reverſe 
the ſaid Outlaw rie, and aſſigned foz Erroz, becauſe that in the pzeſentment 
upon which he was Dutlawed, there is not any addition given to the ſaid 
JS. And at the firft, it was doubten; It upon that pzeſentment Pzoces of 
Outlawrie did lye: and Ive, one of the chief Clerks of the Crown- Office, 
laid to the Tourt, That ſuch Pzoces in ſuch caſe did lye ; and that be 
could hew five hundzed pzeſidents to that purpoſe. Another matter was 
moved upon the Statute of 1 H. 5. 5. of Additions: If this Outlawrie by 
the Statute afe:eſaid , ought to be reverſed foz default of Addition; tos as 
much as the ſaid Statute ſpeaks only of Ouclawries upon oziginall Writs in 
perſonall Actions, Appoals and Jndiaments; But it was agreed by the whols 
Court, That as to this purpoſe, the paeſentment Could be accounted in 
Law . an Indictment, and afterwards the Outlawrie againſt French was 
reverlev. a 


CCLII, Mich. 26 Elix. In the Kings Bench. 


Leaſe,foz thirty years was made by Mus band and Wife, if they ſo 
lung ſhauld live, and if they dye, & c. That the land ſhould remain to 
A. their 98 the term afozeſaid, And it was holden by Wray, Auſtice, 
What if the Yusband and Wife do dye within the term, that the ſan ould 
have the land, De novo foz thirty years : But Gawdy was of opinion, that 
be ſhall have it foz ſo many years, which after their death ſhould be expired. 


Mich. 26 Eliz. In the Kings Bench. ene 
CCLIII. Coopers caſe. ; 


N an EjeRione firmz, The Caſe was, That the Yugband and Wife hav 
tight to enter into certain lands in the right of the wife ; and a/Deed of 
Leaſe fog pears is wzitten in the name of the Yusband and dd ite, to one A. 
foz to try the Title; and alſo a Letter of Attoznep to B. to enter into the 
land, and to deliver the ſaid Deed of Leaſe to the ſatd A. in the name of the 
Yusband and Wife, and as well the Letter of Attoznep as the ſatd Deed of 
Leaſe areſcaled by the ſaid Yusband and Wife with their ſeals, and entry 
and delivery is made acco2dingly ; the ſaid A. enters, and upon E jeument, 
bzings an Ejectione firmz, and the whals matter afozeſaiv was fonnd by ſpe»: 
ctall Uervic;,and the Plaintiff Had Judgement to recover, foz the ſpeciail 
matter found by Uerdic, i. e. the DeedofLeaſe,and the Letter of Attoꝛnt v. 
do maintain the Declaration well enongh ; and here 1s a — 5 ma de by 
Hus band any Wife, a ccozding to that; the Plainiff hath declared. 


Mb, 


In the Kings 0 
Bench, 
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CCLIV. Aicb. 29 Elig. In the Kings Bench. 


[ NB an Aion of Treſpaſſe foz bzeaking of the Plaintiffs Cloſe, and killing 
of eighteen Conies there; the Defendant, as to all the Treſpaſſe, but to 
the killing cf the Contes, pleaded, Not guilty : and as to the killing of the 
ſaid Conies, Me ſaid that the place Where, is a Heath, in which he hath 
ccmmen of paſture, and that he found the Conies eating the graſſe there, 
and he killed them, and carried them away; as it was lawfnll foz him to do: 
Cowper, Although Contes te,Ferz nature, yet when they are in in- grounds, 
they are reduced to ſuch a pzopecty, that if they be killed oz carried away, A 
ſhall have an Aion of treſpaſſe; Vid. 43 E. 3. 24. And if a Deer be hunted 
by the Plaintiff in a Fozreft, and afterwards in hunting it be dai ven ont of 
the Fozreſt, and the Fozrefter doth follow the chaſe, and the Plaintiff kill 
the Deer in his own grounds, yet the Fozreſter may enter into the land of 
the Plainti, and re-take the Deer, 12 H.3.9. And although the Defendant 


. hath common in the ſoil ; yet he cannot medole with the wood there, noz with 


the land, noz with the graſe, otherwiſe then with the feeding of his cattel, 


- foz he bath but a faint intereſt; And if he who hath the Freehold in the land, 


* 


bzingeth an Adion of treſpaſſe againſt ſuch a commoner foz entring into his 
land, and the Defendant plead, Not guilty, he cannot give in evidence that he 
| common there: And it hath been late adjudged, That where commoners 
„That the Lozd hath uſed to put in ſuch a paſture but ſo many 
bedfts, that ſach a pzeſcription is a void pzeſcription : At was argued on the 
other five, That the owner of the ſoil, hath not the true pzoperty of the 
Coates in him, but a kinde of pzoperty: And ſee F. N. B. 86. and 87. 
Quareclauſum fregit, & 20 Cuniculos cepit: Againſt᷑ a ſtranger he may hade 
an Action, but not againſt the commonner, becauſe he hath wzong in his com- 
mon by the feeding of the Contes there; foz although he hath not an intereſt 
in the ſoil, yet he bath an intereſt ia the pꝛoſtts of it, and a commoner may 
diſtrain the beaſts of him who hath not right of common foz damage-feaſance, 
as the books are, 4 H. 7. 3. 15H. 7. 15. and there the commoner hath not 
any remedy, if he cannot enter and kill the Conies, foz he cannot take 
them damage-feaſance, no can impound them, foz no Replevin lyeth of 
them: If the owner of the ſoil ploweth the lands, pet the commoner may 
put in his cattell, claiming his common, and he may well jaſtifie the ſame, 
becanſe the weng beginneth in the owner of the ſoil. At another day, the 
Caſe was moved again; and then it was argued by Coke, and he ſaid, The 
point is; Whether a commoner having common of paſture, may kill the 
Conies which are upon the ground; and he argned, That he might not. 
And firft, he (aid, It is to be conſidered. what intereſt he who hath the Free- 
hold may have in ſuch things as are, Feræ natutæ; and then what authozity 
4 commoner hath. in the ground in which he bath common. As to the fir ſt 
point, he ſaid, Chat although ſuch be iſta are, Feræ natutæ, yet they are redu⸗ 
tes to ſuch a pzoperty when they are in my ground by reaſon of my poſſeſſi⸗ 
on which A then have of them, that J may have an Agion of treſpaſſe againſt 
him who taketh them away: as is the bock in, 42 E. 3. If one hath Deer in 
his Park,and another taketh them away, be may have an Acton of Treſpaſſe 
foz the taking of them: Dee 12 H. 8. If a Keeper 02 Fozrefter follow a 
Buck which is chaſed out of the Park o2 Fozrcft, although he who hunteth 
dim killeth the Buck in his own ground, pet the Keeper oz Fozrefter may 


enter into his ground, and ſeize the Deer, becauſe the pzoperty and poſleſ- 


fon of the Deer is pet in them by their purſuit: In 7 H. 6. It is holden, 
That it a wilde beaſt doth go ont of the Park, the owner of the ſoil hat 
tot his pzopertky in it; but upon the ſatd book, it may be well colleced, 
1 that 


— — 
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that whileſt it remains in the Park, That the owner of the Park hath pꝛo⸗ 
perty in it; fo2 18 E. 4. 14- It is doubted, whether a man can have pzo- 
p:rty in ſuch things, which are, Ferz nature: But in 10 H. 7. 6 it is 
holden, That an action of Accompt lyeth foz things which are, Ferz naturz : 
and (ce 14 H. 8. 1. In the Biſhop of Londons Caſe, and 22 H. 6. 59. That 
as long as ſuch things are in the parties ground, they are in his poCelſſion, 
and he hath a pzoperty in them; and in an Aion bzonght foz them; Tho 
Writ ſhall be, Quare damas fuas cepit, by Newton; And ſee inthe Re- 
giſter, fol. 102. where an Action was bzonght, Quare ducent. Cuniculos 
ſuos pretii, &. cepit. It hath been objected on the other five, That the 
Defendant bath common there; To that J anſwer, Admit he hath common, 
pet he hath not an intereſt in the ſoll ; foz he cannot meddle with the wood, 
gratle, oz other p2ofit ariſing of the ſoil, but the interſt which the commoner 
bath, is onely the feeding of the graſſe with the months of his cattell : and 
if he who hath the Freehold in the ground, doth bzing an Acton againſt the 
commoner foz entring into his land; If the Defendant pleavs, Not guilty, 
he cannot give in evidence that he hath commmon there; foz ſuch evidence 
Will not maintain the iſſue : Wee 22 AN. A commoner cannot take in the 
cattell of a ſtranger to agiſt upon the common; und therewith agreeth the 
book of 12 H. 8. and ſo it hath been adjudged in this Court: Godfrey, con- 
trary: And he argued, That it is lawfnil foz the commoner to kill the 
Contes feeving the common : And he agreed, all the caſes which were ptit 
by Coke; and further he ſaid, That the owner of the ground had not an ab⸗ 
folute, but a kinde of a nualified pzoperty in the Contes; and therofoze ſee 
beoks of 3 H. 6. and F. N. B. At a Writ of Treſpaſſe be bzonght,” Qgare 
Cuniculas ſuas cepit, the Writ ſhall abate; and pet he hath a kinde of pzo- 


— — — 


perty, oz a polleſſion rather in them. A grant that againſt a ſtranger the 


Plaintiff might have his Action fo; killing of his Conies, bat not againſt 
the commoner, becanſe the commoner hath a wzong done unto him by the 
Conies, eating of {ts common, and therefoze he may kill them; and al- 
though the cemmoner may not meddle with the land, becanſe he hath not 
un intereſt in it; yet in ſome caſes he may meddle with the pzofits of it, and 
be map diſtrain the cattel of. a ſtranger there, damage-feaſance; as the 
dosk is in 15 H. 7. J grant that it is not lawfull foz Tenant foz life to 
kill the Contes of him who hath freg-warren. in the land. Fo2 if a man 
bztngeth an Action of ZMreſpaſſe,.Quare warronem ſuum intravit, & Cunicu- 
los ſuos cepit: It is no Plea fog the Defendant to ſay, That it is his Free- 
hold, See 43 E. 3. accozdingly. In L. 5 E. 4. In Treſpaſſe, Quare clau- 
ſum fregit, & Cuniculos ſuos cepit: The Defendant ſaid, That the Plains 
tiff made a Leaſe at will to J. S. of the land, and that he, as ſervant to 
the ſaid J. S. did kill the Contes there, and it was holven a good Plea z and 
pet it is there ſatd, That by the grant ef the land, the Conies vo not paſſe ; 
but the reaſon of the book might be, as I concetve, becanſe the feeding of the 
land with the Conies, is to his damage, and therefoze, that he might juſti- 
fie the killing of them: and ſo are the books of 2 H. 7. and 4 E. 4. If A 
ha ve common of paſtare in lands, and the Mgnant ploweth up the land, I 
ſhall have an action upon the Caſe on the nature of a Quod permittat. And 
in 9 E. 4 If one hath lands adjoyning fo my land, ane levyeth a Nuſance, 
I may enter upon the land, and abate the Nuſance : Do if a man taketh 
my goods and carrieth thom unto his own lands, J may enter therein, aud 
ſeize my goods: So if a Tenant of the Freehold plowes the land and 
ſoweth it with cozn, the commoner may put in his cattell, and therewith 
eat the cozn growing upon the land: So if a man do falfly impziſon me, 
and put me in his honſe, J may juſtiſſe the bzeaking open of his houſe to 
get fozth. In 21 H. 6. All the Inhabitants of a Town do pzefcribs to 
habe common in ſach a field every vear after Yarveſt, If one particular 
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man who hath Fceehold land, with the ſaid field ſowed, will not within con⸗ 
ventent time gather in his coza, but ſuffer the ſame to continue there of pur- 
poſe to bar the Jnbabifug of their common, The Inhabitants of the Town 
may put in theic cattell in ſaid field, and therewith eat his cozn, and he 
ſhall have no remedy foz thetr ſo doing; and he put the Que ſtion, What re- 
medy the commoner thould have foz the eating and deſtroying of his common 
which his cattel ſhould have, foz that he can neither vdiſtrain them damage- 
feaſance, no impound them 2 foz a Replevin doth not lye of Conies; and 
therefoze he ſaid, he hath no other remedy but to kill and deſtroy the Contes. 
See 19 E. 3. and F. N. B. It the Lozd doth ſuchar ge the common, the com- 
moner may have an Aaton againft him; but in this Caſe he can ha ve no 
Action : Gawdy, Juſtice, The commoner cannot deſtroy oz kill the Conies, 

becauſe he may have other remedy : Shute, Juſtice, A commoner cannot 

take oz diſtrain the braſts of the Tenant of the land foz damage-feaſance, 

therefoze he cannot take o2 deſtroy the Conies which are upon the land, be- 

cauſe be may have other remedy; foz he may have an Action upon the Caſe, 

o2 an Aize fo2 putting of the Contes upon the land, if the owner of the land 

leave not ſufficient common foz the cattel of the commoner ; and afterwards 
Judgement was given foz the Plaintiff. 


Hill. 29 Eliz, In the Exchequer Chamber. 
CCLV. Manwood and Burſtons Caſe. 


Mane: chief Baron of the Exchequer, bzought an Acton upon tte 
Caſe againft Burfton, and declared, That whereas Agnes Griffin was 
poTeſed of the third part of the Bannoz and Recozy of Higham foz term of 
years, by Demiſe of the Baſter and Fellows of Saint Johns Colledge in 
Cambridge, made to Worthington; and whereas John Sutton was poſſeſſed 
of another third part of the ſaid Pannoz and Recozy by the ſame Demile ; 
and whereas John Palmer was poefſed of another third part of the ſaid 
Pannoz and Rec foz the ſame term, The ſaid Burfton, 20 Aprilis, 
28 Eliz, in conſideration that the ſaid Plaintiff, Obtinuiſſet de prædicta 
Agnet. totum terminum ſuum afſurari ipſis Rogero Manwood, and the Dg- 
kendant; (ſcil.) Unam medietatem dictæ tertiæ partis dio Rogero, & alte- 
ram medietatem, unto the ſaid Defendant, apud London, in ſuch a Ward, 
Aſſumpſit eidem querent. Quod ft idem querens procuratet dictam Johannem 
Palmer, to aſeat and ſell his third parc, the one moyette to the Plaintiff, 
and the other to the Defendant foz 320 l. That the Defendant, ſolveret 
xquam portionem inde, (ſcil.) 1601. And licer, the Plaintif had pzocured 
the ſaid Palmer 22 Aprilis, an. ſupradict. to aſſent and ſell the third part 
foz 320 l. to be paid the 3 Mau the ſame year, and the reſt at another day; 
and licer, the ſaiv Plaintiff was ready to pay his part, and offered the 
ſame, (ſcil.) 1601. And licet, the ſaid Palmer was ready, and offered to 
fell and convey his term afszeſaid, &c. Pet the (aid Defendant, ſolvese 
æquam partem ſuam, (ſcil.) 160 l. Non fuit paratus fed recuſavit, foz which 
the ſaid Palmer, Noluit vendere, his part oz interſt, by which the Plaiatiff 
was dzmniftzd, &c. The Defendant pleaded, Th it after the Aſſumpfit, the 
Plaintiff did diſch irge the Defendant of the ſaid pꝛomiſe; upon which they 
were at ilue; and it wis faund foz the Plaintiff, who had Judgement to 
recover. Upon which Barſton bzonght a Weit of Error in the Exchequer 
Chamber. And divers erro2s were alligned: 1 It is not ſhewed at what 
time the term of Agnes Griffia did begin: 2 The Leaſe of the Colledge 
is nat hewed ta be by w2iting: 3 At ts not chewed foz what term Palmer 
was poſſeſſed: 4 It is not (h2w2d at what time the Plaintiff h. d —_ 
P p 23 the 
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the pert of Agnes: 5 The Aſſumpſit is latd to be, Apud London, in Wards 
de Farrington extra, and ſo apud London; and extra London, which is res 
pugnant: 6 The Plaintiff hath declared, Th@H? Colledge had Leaſed 
to Worthington; and that A. and B. were wſſeſſco, Virtute dimiſlionis 
prædict. To theke Errozs, the chief Baron put in his anſwer in waiting : : 
As tothe two firſt, they are in the recitall, and but matter of induction to 
the conſideration, and not traverſable, noz otherwiſe matertall to be al- 
ledged foz the commencement ef them, oz foz the Rent, but onely the ending 
cf the term to teme is ſaffictent: As in an Adton upon the Caſe ; That 
whereas the Defendant was indebted unto the Plaintiff, in divers ſummes 
of money, amounting to 401. the Defenvant, in conſideration thereof, pzo- 
miſed, &c. the Plaintiff needs not to ſhew any certainty of the Contra, 
o2 other circumſtance, how, oz in what manner the debt did accrue, oz be⸗ 
gin: As in an Actton upon the Cale, The Plaintiff declares, That where⸗ 
as he hath married the daughter of the Defendant, the Defendant in con- 
ſideration that the Plaintiff wonld aſſure to his ſaid wife, land to the yearly 
value of 201. fozher jopnture, as thall be adviſed by the Touncell of the 
Defendant, That he will pay unto the Plaintiff 1001. And licet, the 
Platntiff hath made ſuch a jopnture of land in S. unto ſuch yearly value 
fo: the uſe of his wifc, by the advice of the Councel. of the Defendant, &c. 
Mere the Plaintiff needs not to ſhew what manner of Convepance, oz Al⸗ 
ſurance was adviſed ; foz it is ſuffitient, if the conſideration recited be 
p20ved in evidence with the cirtumſtances; but in pleading, it is not tra- 
verſable, no2 (ſſuable. The third Erro is miſtaken: The fourth is an- 
ſwered as the two firſt; foz it is but matter of recitall ; and the conſide- 
ration paſt and crecuted befoze the Aſſumpſir, and not at the time of- the 
Aſſumpſit, and but an Jodudion oz Conveyance to the Pzomiſe : The fifth 
matter is miſconſtrued; foz there are two Wards of Farrington, infra, & 
extra : infra the walls, and extra the walls,. and pet both, apud London, 
and extra is to be referred to Farrington, and not to London; and there 
cught to be made a point after extra; as Farrington extra; London, The 
fixth is miſtaken; foz there is no Erroz in that: foz-the Allignee ts poſ- 
ſelled, Virtute dimiſſionis; foz the, oziginall Leaſe is the vertue and ſtrength 
of the poſſeſſion of the Aſſignee: But if theſe exceptions had been ma- 
tertall; yet foz as much as the iſſue is not upon the Aſſumpfic, fog that is 
confeſſed by the Defendant, and by that the recitall, conſideration, and all 
the ſpectall matters confeſſed to be true: But the Defendant hath pleaded 
a ncw matter after the Aſſumpſit, a diſcharge of the Aſſumpfit, which diſ⸗ 
charge is found againſt him, all the particulars in which the Errozs are 
aligned, are ont of the book; and now the matter of diſcharge is onely 
materiall : As in debt foz arrerages of Rent reſerved, a Leaſe foz years, 
If the time and place of the making of the Leate be not ſet fozth in the De- 
claratton, the Declaration is not good. But if the De fendant plead a Col- 
laterall matter; aSreleaſe of the arrerages, oz other ſuch matter, now all 
the imperfections of the Declaration are waved, &c. At another dap the 
matter was argued again. There are thzee manner of conſiderations upon 
which an Aſſumpſit may be greunded: 1 A debt pzecedent: 2 Where 
he to whom. ſuch a pzomiſe is made, is damaifted by doing any thing, oz 
ſpends his labour at the inſtance of the Pzomiſer , althongh no benefic 
cometh tothe Pzomiſer : as J agree with a @urgeon to cure a pooz man 
(who is u ſtranger unto me) of a ſoze, who doth it accozydingly, he ſhall 
have an Aaton: 3 O: there is a pzcſent conſideration, &c. The firſt 
Exception was, becauſe the Aſſumpſit being layd to pꝛocure ſuch a Leeſe 
which another had, i, e. one A. it is not ſhewed in the Declaration, in facto, 

That A. had ſuch a Leaſe, and if he hav not any ſuch Leaſe, then there 
cannot be ay conſideraticn to pzocure it: Foz, Ex nihilo, nihil fit: 

Secondly, 
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Secondly, the Declaration is, That A. wis poſſeſſed of a Le aſs fi i02 vears, 
to be ended and determined in Ann. 1606. without ſhewing any begining 
of it;: and although that Leaſe be but matter of Conveyance and induce⸗ 
ment, pet, becauſe it is the ground of the Acton, it ought to be certainly 
and ſufficiently ſet, fozth.  @hirvly, the Leaſe tg be pzocuren, is latd to be 
made by a Colledge in Cambridge, and it is not ſhewed foz what term of 
rears, i. e fo2 21 pears oz under; koz if it be above, then ſuch Leaſe is 
void. Fourthly, At is ast laid inthe Declaration, that the Leaſe was by 
wziting, and then void ; ſoz a Colledge cannot make a Leaſe without w2t- 
ting, and it ſhall be intended it was made without Deed, becauſe it is not 
latd to be by Deed; As if a Corporation makes a Leaſe fez life, and after- 
wards granteth the Reverſion ſoz years, he that will entitle himſelf to the 
ſaid Reverſion, oaght to ſay in pleading, That he made the Leaſe fo2 life by 
Deed, althongh the Leaſe foz life in ſuch caſe be but matter of Con 
vepance: Frifthly, It is not laid in the Declaration, That the Leaſe to 
be aſſured was iu eſle, and had continuance at the time it was to be aſſared; 
' foz although it be laid to be in eſſe, at the time of the pzomiſe, yet being 
 Aparticular intereſt, it hall not be intended to continue, if it be not ſpe⸗ 
cially hewed : As 10 H.7. 26. Sirthly, Here the Platatiff hath not Cauſe 
of Anion, but Palmer, foz the Aſſumpſit, upon which the Aat on is grounded, 
the money is ta be payable to Palmer, not to the Platntiff, 2 E. 4. 5. Dy 
Bailiff lets my lang to Farm, rendering Rent, he hall not have an Aat- 
on foz the Rent, but J my ſelf, in whoſe right he Leaſed : 25 Eliz. It was 
the Caſe of one Crewe, A pꝛomiſed unto J. S. That in conſideration that 
be will make unto me a Leaſe foz years of (ach lands, I will afligne the 
ſame to his ſervant. If he will not make the Leaſe, not J. S. but his ſer- 
bant ſhall have Acion upon the pꝛomiſe: and althongh the Defendant hath 
pleaved collateral matter, by which the pꝛomtiſe is confeſſed, pet the ſame 
doth not amen d the matter; fo2 if the Declaration be inſafficient, the Court, 
ex Officio, ought to ſtay Judgement: As 6 H. 7. 10. In treſpaſſe, the De- 
fendant pleads, That there was an Accozd betwirt them, that in ſatisfactor 
ofthe ſaid treſpaſſe, he Could pay to the Plaintiff ſuch a ſumme; and make 
two windows, the which ſumme be had paid befeze the day, without ſpeaking 
any tbing of the windows, The Plaintiff ple&ed, No ſach Accozd and it was 
found fo2 the Plaintiff ; and although the Plaintiff doth admit the Plea as 
good, pet the Court, ex Officio, ſhall ay the Judgement: See the Book of 
Entries, 4. A Carpenter bzought an Agion upon the Caſe, and veclated 
generally upon the Aſſumpſit, Pro diverſis rebas vocat. Carpenters wares, 

& pro diverſis laberibts per querent. at the inſtance of the Defendant, in 
arte lignaria, &c. and holden good without any particulars. '- It was ads 
jozned. 
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Mich. 29 Eliz. In the Exchequer-Chamber. 


CCLVI. Paynes Ct. 

Writ of Error was bꝛought by Payne, Treaſurer of the Reco2vs of 

the Kings Bench, in the Eechequer-Chamber, upon a Judgement given 
in the Court of Exchequer, upon an aſſignment of a Leaſe foz years, by 
the Earl of Oxford, to the Queen : One Erroz is aſſigned, That whereas 
the iTue was joyned upon intruſion, in the taking of the profis, and lo two 
matters put in iſſue; The Jnry have found Payne guilty of Jntruſion ; 
buk have ſaid nothing of the taking of the p2ofits, and ſo the Uerdict doth not 
fully meet with the iCue : But the great mitter of the Taſe was upon this 
point The Infozmatioa is, That the ATiznement to he 8 
16 Mall, 
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16 Maii, the Itruſion, 17 Mali. the Inrelment of the Deed of Aſſignment, 


the 18 of May. 0 it eppearth upon the Rece2d, That the intruſion is ſap⸗ 
poſed to be done befoze the Queen had any intereſt in the lands, in which the 
intruſion is ſuppoſcd, foz nothing was in the Queen befoze the Jarolment; 


Foz the Queen a Cozppation ol Dtate,ot [uch paerogative and excellency, 
fhat ſhe cannot give 0; 02 take an intereſt in any lands without matter of Re- 


co2d; and this Leaſe is a Chattell Reall, and intereſt in lands: See as to 
the inrolment, 1 H. 7. 30, 31. 3 E 4.7. 7 E. 4 16. But J grant, that if 
the Leſſee foz years be outlawed, the Leale ſhall be in the King, without 
Dffice, foz the Outlawrie it ſelf is a ſufficient Kecozd to entitle the Bing 
to it: If the Queen makes a Leaſe foz pears of land, rendzing Rent, with 
clauſe, That if the Rent be behiade, that the Leaſe ſhall cealc if the Rent 
be not paid, it was agreed here in Sir Moile Finches Caſe, That the Lefſee 
continuing his poſſeſſion, (hall not be acconnted an intruder befoze Df- 
fice thereof found; but he ſhall be accountant to the Queen foz the p2ofits, 
as Bailiff of dis own wzong. But here we are charged with intruſion : It 
bath been donbfcd3 if perſonall things be in the King without Dffice, 
37 H. 6. but now it is clcer that it is: as 35 E. 3. Br. Prærogat. 113. The 
Uilleyn of the King purchaſeth goods, the pzoperty thereof is in the King 
witheut ſeizure, and ſo of all perſonall Chattels, becauſe tranſitozy, 1 H.7.17. 
4H. 7. 1. 39 Hl. 6.26, And here it appeareth upon Recozd, that this Deed 
of Alignment, was delivered to Baron Clark, the 16 of May, at Weſtminſter: 
and to that we ſay, That the ſaid day was, Dies Aſcentionis, & fic non juri- 
dicus, and ſo no Court there then holden, and then the ſaid Deed was not 
delivered in Court of Kecozy, and then not delivered unto him as a urge, 
but as a pzivate perſon, although it was delivered to the uſe of the Queen: 
But in 37 H. 6. there is ſome opinion, That if ſuch a Deed be delivered 
in Court to one of the Barons, oz be put into the Kings Cofers, that then it 
is a Recozd. Atkinſon contrary, And as to the firſt Exception; It is to 
be known, That in every Plea, whers a contempt is laid to the charge of 
the Defendant ; he ought firſt to excuſe, oz cleer the contempt : and there- 
foze here, the Exordium of the Plea is, Quoad venire vi & armis, & quicquid 
eſt in contemptum Dominz Reꝑinæ, nec non de tota ulteriore cranſpre one & 
tontemptu per ipſos fieri ſuppoſit. ipſe in nullo eſt inde culpabilis: and afters 
wards plead over; and ſo it is in an Action of treſpaſſe: and alſo npen the 
Statute of — 6. of * entry; and here the ine upon the contempt 
follows the at her iſſue: foz if the ons iſſue be fonud againſt the Dahme, 
ſo alſo is the olher. As to the other” point, J grant, That a Cozpozat 
cannot take, oz ſpeak without waiting : and the King being the Cozpoza- 
tion of Cozpozations, and the chief of Cozpozations, and who makes all 
Coꝛ pozations, cannot take without a waiting of as high a nature: (Sci). ) Ros 
co2d. And we have a Reco2d here, (as it is granted of the other ſide) being 
inrolles the 18 of May, which was delivered the 16 of May; and then Payne, 
upon the whole matter, was the 17 of May an intruder, by relation of the 
Deed to the time of the firſt deliverie ; And an | intruder by bis entric ca * 
gain any thing ont ofthe Queen ; an oze the infozmation upon the in 
truſion is, diverſis diebus,8& vicibus intruſit: although it be but one — — 
poſſeſſion ; and therefoze at every inſtant, during his poſſe lion, he is an in⸗ 
truder: As unto the deliverie of the Deed of Alignment upon the day of 
the Aſcention, which is not dies jaridicus, the ſame is not materiall, as is 
12 E. 4.8. by Pigot: If the dap of the Keton of a Writ, i. e. quartodie 
falls ont in die Dominica, yet it is good enough, although no Court can then 
be holden, but the day following, and the Plea is not diſcontinued ; And this 
delivery ol the Deed of Aſſignment, might be out of Term, and ther koze at 
any day within the Term, which is not, dies Juridicus, but contrary, of a 
thing which is neceſſarily to be done within the Term: as in the Caſe be- 
fween 
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tween Fiſh and Brocket, of Pzoclamations made upon a Fine; foza man 
may acknowledge a Recognizance, oz a Deed to be inrolled in the time of 
Uacation,&c. Tanfield: As to the intereſt, the inrolment hath relation, 
but not as to the pꝛofits; foz Payne cannot be an intruder, the 17 of May by 
any celation. Popham, the Queens Attozney, When an infomation upon 
intruſion and taking of the pzofits is here exhibited, the Defendant ought to 
juſtiſte his entrie; and if the eatry be found againf him, ſo as his entry is an 
intraſion, then the unlawkull taking of the p2ofits is found alſo ; and he ſaid, 
That the Deed acknowledged, and delivered to the Baron, is a Recozd, al- 
though it be not incolled, = the acknowledgement _ either ont of 
Court, oz in Court: If an infozmation upon a Penall Statute be erhibited 
unto a Baron of the Exchequer out of Court, and afterwards another infoz- 
mer exhibits another infozmation upon the ſame Statute foz the ſame of- 
fence againſt the ſame perſon, and that is bzonght into the Court befoze the 
fir, the firft infozmation ſhall be pzeferred, and the Defendant ſhall an⸗ 
ſwer to that, and not to the other; and foz the exhibiting of it in Court, o: 
out of Court, it is not materiall : And the Alignment, when it is inrolled, 
hath relation unto the acknowledgement of it : A Reverſion is granted to 
one foz life, the Remainder to the King, the particular Tenant Attozns, the 
Remainder is not inthe King by the Attozment, bat if the Deed be after- 
wards inrolled, it chat ve [aid to be in the King from the time of the At⸗ 
toznment, and the King ſhall have the benefit of the whole mean pzofits 
from the time of the Attoznment : A Leaſe foz years is made by the King 
reſerving Rent, with clauſe of diſtreſſe; That if the Rent be not paid, that 
the Leaſe ſhall be void, the Rent is not patd, ten years after an Dffics ts 
found, the King ſhall be anſwered all the pꝛoſits from the time of the defanlt 
of payment of the Rent; and although no intruſton can be laid on the in- 
fozmation, 17 Maii, pet it ſhall be foz the 18 dap of May. Coke, The 
Judgement foz the Queen upon an infozmation of the intruſton, Quod 
defend. de intruſione, tranſgreſſione, & contemptu prædict. convincan- 
tur, &c. and afterwards a Commiſſion ſhall ine fozth, to enquire of the 
mean p2ofits, and there the Defendant may ſhew the matter foz to mitt 
gate the damages ; and if the intruſion be at any time in the infozmation, 
it ts well enough to have Judgement; and in our Caſe, the continnance is 
ald 18 Maii : Egerton, @ollicitoz Generall, The Recozd doth warrant the 
Judgement given upon it; foz poſſeſſton laid in the Queen is ſaffictent to 
maintain this infozmation ; and here Payne doth not anſwer to the title of 
the Queen, but traverſeth the intruſion, and thercfoze being found an in- 
truder by Wervia, Judgement onght to be given upon it, foz the Jury have 
found the intruſion generally, and not ſpectally, the 17 of May, and that can- 
not be aſſigned foz ©rroz ; foz it is part of the Uerdia of which Erroz 
doth not lye, but attaint : foz if any Ecroz was, the ſame was in the Jury 
and not in the Court; which Manwood granted: Tanfield, As unto the 
Caſe of continuance of an intruſion, it is cleer,that every continnance ought 
to have a begining; foz a thing which hath not a begining, cannot be cons 
tinued; and here is not any begining; foz the begining which is laid in the 
infomation, is pzetended to be, 17 Maii, and that cannot be foz the Cauſe 
afogeſatd: Popham, If an infozmation be bzought of intruſion,as appears in 
many Memorandums in the Exchequer, where, in truth, there is not any Re- 
cozd to pꝛove it, and the Jury finde the intruſion : Mill vou have a Writ of 
Error upon it? And eber continuance of intruſion,is intruſion : Anderſon, 
Che ſame matter had been good evidence, Sed non habet locurtl hic. 


— — ow * 


2 


£2 00% ee 


Sir John Sa- 
vages Caſe, 


Ale Sh 
—1 5 


Beale and Langley $ 2 


8 
— - — — — — © CO OE 


— — —— —— — — - — — 


* 


Trin. 29 Eliz. In the Common Pleas. In“. Hil. Rot. 1544. 
CCLVII. Beale and Langleys Caſe. 


Ohn Beale was Platntiff in a Replevin, againſt Robert Langley and 

Roger Hill: The Caſe was, That Henry, Earl of Arundel was ſeiſed 
of the Mannoz of Bury in his Demeſne as of Fee, whereof the place in 
which was parcell demiſed and demiſable, accozving to the cuſtom of the 
ſaid Pannoz by Copy in Fee, Whercof Langley was a Coptholder in 
Fee, &c, and the ſaid Earl ſo ſeiſed, enfeoffed divers perſons of the ſais 
Manno; unto the uſe of himſelf foz life, and afterwards to the uſe of the 
Lo2d Lumley, and Elizabeth his wife, daughter of the ſaiy Earl, and the 
beirs of their two bodies begotten, who made a Leaſe of the ſaid Cuſtomarp 
lands by Indenture unto the Plaintif foz 100 years; and the queſtion 
was, If by this Leaſe, the lands be ſo ſevered from the Pannoz, that the 
Copihold is exting: Walmeſley took exception to the pleading ; foz that 
Lingley pleads, That the cuſtom within the Pannoz is, That if any Copt- 
holder ſeiſed of Cuſtomary lands of the ſatd Pannoz dyeth thereof ſeiſed, 
having many ſons, That the poungeſt ſon ſhall inherit; and he ſheweth, 
What the Lozd of the ſaid Pannoz granted to his father and his mother the 
ſaid cuſtomary lands by Copie, to have to his ſaid father and mother, and the 
heirs of his father, &c. And that his father dyed, and that his mother ſur⸗ 
vived him and dyed,and he as poungeſt ſon,accozding to the cuſtome, entred, 
and he ſaid, That this cuſtome, ſet fozth by the Defendant, doth not main- 
tain his cntry ; Foz the cuſtom intendeth but a generall and immediate de⸗ 
ſcent upon a Copie made unto a man, and to bis Heirs, but ſuch is not the 
deſcent here, foz the wife ſur viveth; during whoſe life, the heir cannot 
enter; no2 is there here ſuch Eſtate in the father of the Defendant unto 
whom the cuſtom ſet fozth in the Avowzte can extend: Foz the cuſtom is 
alledged, Where a Coptholder hath a Copihold Eſtate to him and his heirs, 
and here, foz the Title of the Defendant, That a cuſtomary Eſtate was 
granted to the father and the mother, and the helrs of the father, ſo as 
this Eſtate is not within the Letter of the cuſtom; And to that purpoſe 
he cited the Caſe of Sir John Savage, late adjudged, Where one entitled 
himſelf to a Copthold in this manner; That within the Þannoz, there is 
ſuch a cuſtom, That if one taketh to wife any cuſtomary Tenant of the 
ſaid Mannoz in Fee, and hath iſne by her, he, if he over-live ſuch wife, 
ſhould be Tenant by the Carteſie, and the Caſe in truth was, That he mar- 
ried a woman, who at the time of the marriage, had not any Copihold, bat 
afterwards, during the Coverture, a Copihold deſcended to her. In that 
Caſe, it was holden, That no Tenancie by the Curteſie did accrue by that 
cuſtom, which did not extend, but where the wife is a Coptholder at the 
marrtage; and a cuſtom ſhall be in conffrucion taken ſtrialp, and Hall 
not be extended beyond the wozds of it. And as to the matter in Law, he 
ſaid, That by this Leaſe, the cuſtom was gone, and then by conſequence; 
the cuſtomary Tenancie, as to that land, is determined; foz the Eſtate of 
the Copiholder is, Secundum couſuetudinem Maneris, ad voluntatem Dom. 
And now, by the Leaſe, Langley cannet hold, Secundum conſuetudinem 
Manerii; foz now the ſervices reſerved upon the Topp, and the adban- 
tages of Wiaſte,.and other fozfeitures, are extinct; ſo that if notwithſtand⸗ 
ing the Leaſe, the cuſtomarp intereſt Chould endure, then ſuch a Copt- 
bolder Could hold this land, diſcharged of all ſervices,&c. in better Eſtate 
then any Frechelder at the Common Law, and becauſe the ſervices in Law 
are diſcharger, and cannot be recovered, foz that cauſe the cuſtemarp intereſt 
is 
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is determined: Foz the Caſe is, 7 E. 4. 19. by Danby, That the Copi⸗ a 
bolder (hall have remedy againſt his Lozd, if he put him out, foz he papes a 

Fine when he caters; but here, during this Leaſe, no Fine can be payd 

upon any deſcent, &c, and the Fine is the canſe, foz which the Copiholder 

ſhall maintain his poſſeſſion ag-unſt the Lozd: But here no deſcent oz ſur- 
render can be pzclented; faz there is not any Tenant who can do it: See | 
21 E. 4. 80. by Brian, As long as the Coptholder payeth unto his Lo2d the 
cuſtoms and ſervices, At the Lozd putteth hem ont, he ſhall have an Anion 
of Treſpaſſe: 42 E. 3. 25. Ik the Copiholder will not do his ſervices, the 
Lo2d (hall ſeize the lands: An he reſemvled this Caſe, to the caſe where the 
King grants lands, probis hominibus de D. the ſame is a good G2ant, and 
that onely in reſpea of the Rent, and foz the reaſon of that, it is a good 
Cozpozation: But if the King releaſeth the Rent, the Cozpozation is diſ- 
ſolved, and the Gzant is become void; Fenner, Serjeant, contrary ; and 
he ſaid, That by this Leaſe, being the ad of the Lozd himſelf, the cuſtoma⸗ 
ry intereſt is not determined, &c. an the whole Court was of cleer opinion 
with Fenner, That the Topihold did remain, foz otherwiſe, by ſuch pꝛadices 
of the Lo2ds, all the Copiholders in England might be defeated ; and it any 
pꝛejudice be grown to the Loꝛd by this ad. it is of his own doing, and againſt 
dis own ac he ſhall not be relieved: And by Periam, Juſtice, Whe'Lo2d by his 
ac, i. e. the making of the Leaſe, hat veſtroye» his Seignozy; and loſt the 
ſer , as to this land: And Windham, Juſt ice, ſaid, That the Lozd himſelf 
had veftroyed the cuſtom, as to the ſervices, but not as to the cuſtomary in- 
tereft of the Tenant; but the Lozd Anderſon was of opinion, That the 
Rents and ſervices ds remain; and if the Copyholder,after ſachſLeaſe com- 
mitterh Waft, that it is a fozfeiture to the Lo2d ; and that will fall in evi- 
dence upon a triall, although (ach Walk cannot be found by an o2dinary pꝛe⸗ 
ſentiment : and the ſame Law which alloweth the Coptholder his Copihold 
intereſt againſt this Leaſe, will allow ants the Lozd his Rents and ſervices: 
and he laid, That the Load ſhall have the Rents and ſervices, and not the 
Lefſee,Quotl mirum, againſt his own Leaſe : See 33 Eliz. between Murrel 
and Smith now repozted by the Logd Coke in his 4 Report. fol. 20. 
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Irin. 29 Elia. In the Common Pleas 
CCLVIII. Ruſſel ad Brokers Caſe. 


Uſſel bzonght Treſpaſſe againſt Broker, foʒ cutting dowa of four Dkes. 
The Delendant pleaded, That the place where, &c. and that he is 
ſeiſed of a Peſſuage in D. And that he, and all thoſe whoſe Tftate he 
bath, &c. Habere conſueverunt rationabile eſtoverium ſuum, foz fewell, ad 
libitum ſuum capiendum in boſcis, ſubboſcis, & arboribus, ibidem creſcenti- 
bus: and that, in quolibet tempore anni, but in fawning time; The Platn- 
tif by Replication, ſaty, That the place where, is within the Fozreſt 
of, &c, and that the Defendant, and all thoſe whoſe Eſtate, &c. Habere 
conſueverunt rationabile eſtoverium fuum de boſcis, &. per liberationem 
Forreſtarii, vel ejus Deputati, pro ut boſcus pati poteſt, & non ad exigen- |. 
riam petentis: And upon that Replication, the Defendant did demurre in | 
Law: and the optnton of the whole Court was, That Judgement ſhould be 
given againſt the Plaintiff ; foz if he ſhould ouſt the Defendant of dis pze- 
ſcription by the Law ofthe Fozreſt, he ought to have pleaded the Law of the 
Fozreft in ſuch caſe ; viz. Lex Forreſtæ eſt. &c. fo; the Law of the Fozceſt is 
not the common Law of the Land, and we are not bounden to take notice of 
it, but it ought to be pleaded, 02 otherwiſe the Plaintiff ought to have tra- 
verſed the pzeſcription of the Defendant, ko; * are two pzeſcriptions ; 
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one pleaded by the Defendant by way of Barre, the other ſet fozth by 
the Plaintiff in his Replication without any traverſe of that which is 
alledged in the Bar, which cannot be good; but if the Plaintiff had ſhew, 
ed in his Replication, Lex Forreſtæ talis eft, &c. then the pzeſcription of the 
Defendant had been anſwered without any moze; foz none can pzeſcribe 
againſt a Statute, Exception was taken to the Bar, becanſe the De⸗ 
fendant had juſtified the cutting down of Daks, without alledging, that 
there was not any under wood, but the Exception was not allowed; foz be 
bath his chotce, ad libitum ſuum. Another Exception was taken, becauſe 
he hath not ſhewed, that at the time of the cutting, it was not fawning 
time; foz at the fawning time his pꝛeſcription did not extend to it and 
that was holden a good materiall exception; but becanſe the Plaintiff had 
þ replied; and upon this Replication, the Defendant demurred : the Court 
; would not reſozt to the War, but gave Judgement upon the Replication 
f againſt the Plaintiff. 


CCLIX. Trin. 29 Elz. In the Common pleas. 


Black-S@mith of South- Mims, in the County of Middleſex, fook a 

Bond of another Blacksmith of the lame Town, that he ſhould not 
exerciſe his Trade oz Art of a Black Smith within the ſame Mown, no; 
within a certain pzecina of it; and upon that Obligation, the Obligee 
bzonght an Action of Debt in the Common Pleas, depending which, the 
Dbligoz complained to the Juſtices of Peace of the ſaiv County upon 
the matter again. the Obligee, upon which the matter being found by 
examination, the Juſtices committed the Dbligee to pziſon; and now, 
upon the whole matter, Puckering, @erjaant, pzayed a Habeas Corpus 
foz the ſaid Dbligee to the Sheriff of Middleſex, and it was granted: and 
| Fleetwood, Recozder of London, being at the Bar, the Court told him 
' 7 / {? 2 openly of this matter, That by the Laws, Juſtices of Poace Have not 
| / CTConnſance of ſach. offences, noz could meddle with them; foz their power 
is limited by their commilſion and the Statutes, and the Recozder did 
| much relie upon the opinion of Hull, 2 H. 5. 5. But by the cleer opinion 
of the whole Court, although this Court, being a high Court, might pu⸗ 
niſh ſuch offences appearing befoze them on Recozy, pet it did not follow, 
That the Juſtices of Peace might ſo do: But as to the Bond, the Court 
was cleer of apinton, that it was vold, becauſe it was againſt Law. 


CCLX. Trin. 29 Eliz. In the Common Pleas. 


A Juſticies {ned fozth to the @heriff of H. foz the Debt of 40 l. and the 
Plea was determined befoze the Ulnder-@heriff in the abſence of the 
Sheriff, and it was now moved by Puckering, Her jeant, It a Writ of Error, 
m a Writ of falſe Jndgement did lie in that Caſe : And firſt, the opinion of 
the Juſtices was, That the Sheriff himſelf in his perſon onght to hold 
Plea of a Jufticies ; and if he maketh a Pzecept oz Deputation to another, 
the lame is meerly void: 34 H. 6. 48. And ſee the ſaid Caſe abzidged; 
Fitz. Bar. 161. and it was ſaty, That a Jufticies is not an Dziginall Writ, 
but a Commiſſion to the Sheriff, to hold Plea, ultra 40s. and upon a Judg- 
ment given upon a Juſticies, a Writ of falle Judgement lieth, and not a Wrir 
of Error: @ee foz that, 7 E. 4.23. And it was the opinion of Anderſon, 
chief Inffice, That ſuch Judgement is utterly void, and Coram non Judice. 
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CCLXI. Tris. 29 Eliz, In the Common Pleas, 


Nee by Anderſon, chick Juſtice, That if Ceſtuy que uſe, after the 
Statute of 1R. 3. Leaſeth foz years, and afterwarrs the Feoffecs 
releaſe unto the Leſſee and his heirs, having notice of the Uſe, that this 
releaſe is unto the fit ſt Uſe : But where the Fcoffees are dilleiſed, and they 
releaſe unto the Diſſeiſoʒ, although they have notice of the Uſe, the ſame is 
to the Uſe of the Dilſetſo2, and that was the Caſe of the Lozd Compton; and 
that no Subpæna lieth agatult ſuch a Dillgiſoz : See 11 E. 4.8. 


Hill. 31 Fliz. In the Kings Bench. 


CCLXII. Hampers Caſe. 


* 


TAmper was Indicted upon the Statute of 5 Eliz. of Per jury, and in 
the body ok the Indiament, The Recozd was, That he, Falſa de- 
ceptive depoſuit; whereas the Statute is, Wilfully; and although un the 
percloſe of the Indictment, the concluſion is, Et fic commiſit voluntarium 
perjurium : Pet the opinion of the Court was, that the ſame doth not help 
the matter; and foz that cauſe, the party was diſcharged: Foz, contra for- 
mam Statuti, will not help the matter, no2 ſupply it; and yet it was moved 
and urged, That contra formam Statuti would help it; and it was hotoen 
in this Caſe, That if a witneſſe doth. depoſe fall, jar the Jury dcth nof 
give credit to it, noꝛ give their Uervic againſt his oath, although the party 
grieved cannot ſae him; yet he may be puniſhed at the Kings ſuit, 


Hill. 31Eliz, In the Kings Bench. 
CCLXIN. Moultons C. 


T was moved by Coke, That one Robert Moulton, Tenant in tail, having 

ine two ſons, Robert and John, dyed ſeiſed, and that Robert his ſon 
and hetr, tevyed a Fine thereof, and afterwards levyed another Fine; and 
dyed without iſſne ; and John bzought two ſeverall Writs of Error to res 
verſe both the Fines ; and the Tenant, to the Writ of Error, bzought upon 
the firſt Fine, plcaded the ſecond Fine in Bar of it; and in Bar upon a 
Writ of Error bzonght upon the ſecond Fine, he pleaded the firſt Fine; 
and the Court adviſed him to plead, That the Fine pleaded in Bar. was 
errontous : 7 H. 4 107 where a man is to annul an Outlawrie, his petſor © 
ſhall not be diſabled by any other Outlaweie, 


Trin, 30 Eliz. In the Common Pleas, 
CCLXIV, Broccus Caſe. 


Roccus, Lo2d of a Bannoz, covenanted with his Topihalder, fo aſſure 

to him and his heirs, the Freehold and Inheritance of the Copihold, 
and the Copiholder in conſideration of the ſame perkozmed, did covcaant 
to pay ſuch a ſumme. And it was the opinion of the whole Court, That 
the Coptholder is not tied to pay the monep befoze the Aſſurance made, and 
the Covenant per lozmed: But ik the words had been in conſidecation 
Ag 2 of 
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of the ſaid Covenant to be perfozmed, then he had been bound to pay the 
money pzfſently, and he ſhonld have his remedy by Covenant. 


Irin. 3oEliz. In the Kings Bench. 


CCLXY. Foſters Caſe. 


Dte, It was ſaiy, and holven by the whole Court in this Caſe, That 

in Debt bzought againſt Erecutozs, If the Defendants plead, That the 
Teſtatoz was bound in a Recognizance, in ſuch a ſumme, beyond which they 
have not any thing in their hands; That it is a good Replication, to ſay, That 
the Necognizante was entred into foz perfozmance of Covenants contained 
in certain Andentures, of which Covenants none are yet bzokon. 


Trin. 30 Eliz. In the Kings Bench. 
CCLXVI. Partridges Caſe. 


A Quo Warranto was bzonght againſt Partridge, in which Caſe, It was 
holden by all the Juſtices, That a man may pzeſcribe to hold a Leet 
oftener then twice in one year, and at other dapes then are ſet down in 
the @tatnte of Magna Charta, cap. 35. becauſe the ſaid @tatnte is in the 
Affirmative ; But Popham ĩatd, That one cannot pꝛeſcribe againft x Sta- 
tnte, wer fo2 the ſame, Book of Entries, 13 E. 3. Leet 12. and he ſaid, That 
the want of a Tunbrel and Pillorie, is a good cauſe of fozfeitnre of the Wiber- 
ty: which Coke venyed.” And it was further moded by Popham, That if a 
generall pardon be granted with generall exceptions in it, be that will take 
advantage of the ſame, onght to plead it, and ſhew that he is not any perſon 
excepted; fo2 otherwiſe the Judges cannot allow him the benefit of it, be- 
cauſe they do not know if he be a perſon ercepted oz not; But if there were 
ſpeciall perſons excepted by name, and none other excepted, but onely thoſe 

erſons, there the party needs not to plead it, foz the Court may diſcern 


IJ. B. trom J. D. Wee 8 E. 3. 7. and 26 H. 8. 7. It a man commits Felony, 


and ulſo Treaſon, and afterwards comes a generall pardon foz the Felony, 
but Treaſon is excepted, and the party is arraigned of Felony : by Coke, 
be ſhall have the 'benefit of the pardon ; but Popham contrary, fo2 he is diſ⸗ 
abled by the Treaſon, And it was agreed by the whole Court, That in a 
Quo Warranto, It is not ſufficient foz the Mefenvdant to ſay, That ſuch 
a Snbject hath lawfull intereſt to hold a Leet, without making Title to him- 
ſelf ; foz the Writ is, Quo Warranto he claims, &c: And afterwards 
Audrement'was given foz the Queen. 


Trin. 30 Eliz. In the Kings Bench. 
CCLXVII. Wiggen and Arſcots Caſe, 


* 1 

I Na Prohibition, the ſurmiſe was, That the Expoſition of Stafntes doth 
belong unto the Queens tempozall Courts; and Arſcot had ſued in the 
ſpiritnall; Court foz 'Tythes, whereas, in truth, foz not reading of the 
Articles accozding to the Statute of 13 Eliz. he was depzived, ipſo facto, 
and fo he was not Parſon : foz which canſe, Gawdy pzaycd a Prohibition; 
foz he ſatd, that the ſurmiſe was good and ſuffictent : Foz the Queſtion is, 
Parſon, oz not Parſon ? and that ſhall be tried here by the os 
nd * 
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And J do not know that it hath ever been ruled here to the contrary befoze, 
Clench, Juſtice, It hath not been ruled to the contrary; pet becauſe great 
inconvenience may ariſe upon the admitting of it, The Conrt hath taken 
o2der, That no Prohibition ſhall be granted upon ſuch a ſarmice, without 
great pzobability of the truth of the ſurmiſe : Where a Prohibition is 
awarded upon ſuch a ſurmiſe, the party needs not to pzove his ſurmiſe ac- f 
cozding to the Statute*of 2 E. 6. cap. 13. foz this ſurmiſe is concetvery | 
upon a cauſe of later time, ſince the ſaid Statute, and was not any cauſe to 

ha ve a Prohibition at the time of the ſaid Statute. 


Trin. 31 Eliz. In the Kings Bench. Rot. 759. 
CCLXVIII. Winter a Lovedays Caſe. 


A N an Action of Covenant by Winter againſt Loveday; It was found by 
ſpectal Uerdia, That Winter, vy Deed indented Mortgaged to Loveday, 
a certain Leaſe upon condition to pay 400 l. to Loveday at a day certain, at 
the pozch of ſuch a Church, and upon ſuch payment, Winter to have back 
bis Leaſe ; and Loveday covenanted, That upon repayment of the money, 
be ſhould have back all his Evidences concerning the ſame ; and it was fur- 
ther found, That at the day of payment; one Cornwallys ſent unto Loveday 
to know if Loveday would receive the money which Winter owed to him, at 
bis honſe, who anſwered that he was content, and he came there, and the 
money was told and delivered in bags to Loveday; But afterwards ſome 
contention did ariſe between Winter and Loveday fa certain Writings; 
foz which cauſe Cornwallys ſaid, That if they would not agree betwirt 
them, Thasthey ſhould not have his money. Wherenpon Winter requeſted 
Cornwallis, that he might have the money to carry to the ſaid pozch of the 
ſaid Pariſh Church, who was contented, and there Loveday came to receive 
it, and Winter would not pay it. Tanheld moved, That the ſame was a good 
payment to diſcharge the Mortgage ; foz the money was told in the houſe of 
Cornwallis, and Loveday there put it up into bags; and the ſame is a good \ 
payment and receit : Coke, contrary, Here is not any payment, foz it was 
not the money of Winter, but of Cornwallis, as appeareth by the wozds of 
Cornwallis ; (ſcil.) If they could not agree, they ſhould not have his money: 
Alſo Winter requeſted Cotnwallis, that he might have the money to carry 
to the pozch of the pariſh Church afozeſaid, by which it appeareth, that it 
was not Winters money. And foz that cauſe, It was alſo the opinion of the 
Court, that the lame was not any ſufficient tender. See foz this, the caſe 
of Watkins and Aﬀwick, Hill. 28 Eliz. 
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Trin. 30 liz, In the Kings Bench. 


CCLXIX. Ordway and Parrots Eaſe. 


Rdway bzought a Scire facias againſt Parrot and Hallſey, who wer bay! 
in a Bill of Debt, foz ane Bennet; and they pleaded, That the ſaid 
Bennet had payed the money recovered, to the Plaintiff, accozding to the 


y condition of the Recognizance ; and it was the opinion of the whole Court, 
Je that it was no Plea, without alledging payment upon Recozd; foz if this 
* ſhould be (affered, every man ſhonld be inkozced twice to try his Adton ; 
"x . wherefoze the Plea was diſallowed. 
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77. 50 Elix. In the Kings Bench. 
CCLXX. Coniers ad Hollands Caſe, 


Nan Acton upon the Caſe upon Aſſumpſit, by Coniers againſt Holland, 

The Defendant pleaded, That after the pzomiſe, that the Plaintiff had 
diſcharged him of it : And by Wray, chief Juſtice, It ts a good Plea, 
and ſo it bath been often ruled, and it was late the caſe of the Lozd chief 
Baron, againſt whom in ſuch an Action, ſach a Plea was pleaded, and he 
moved us to declare dur opinions in Ser jants- Inne: and there, b the greater 
opinion, it was holden to be a good Plea; foz which cauſe, The Court ſaid 
to Buckley, who moved the Caſe ; That the Plea is good, and Judge ment 
was entred acco2dingly. 


Mich. 33 Eliz, In the Common Pleas. 
CCLXXI. Richmond and Butchers Caſe. 


Na Revievia the Caſe was this; A man made a Leaſe foz years, re- 
ſerving Rent to the Leſſoz, his Erecutozs and Aſignes, where the Lefſoz 
bad a Feeſimple in the lands; it was holden by the Court, That the Kent 
ſhonld go to the heir, notwithſtanding the ſpectall Reſervation, becauſe the 


woꝛds of the Beſervation are, During the term, and the other wozds, To his 


Eerecutozs and Aﬀſignes, ſhall be void, and then the Rent ſhall go with ths 
Reverſion to the Yeir, which ſee, 27 UH. 8. 19. by Awdley : Aus it was (aid 
by ſome, That a Rent reſerved during the term (hall go to the Beir with 
the Keverſion : and 12 E. 4. was cited, where a Rent reſerved to the Leo 
and his Allignes, ſhould not go to the Heir; and that theſe wozvs, Dur ing 
the term, did not mend the matter,; foz the Leſſoz might well overli ve the 
term. But in the pzincipall Caſe, it was ſaid by Periam, Juſtice, That the 
Grecuto2s ſhould not have the Rent, fo2 they have not the Reverſion ; but if 
the Leſſo2 grants over the reverſion, the Gzantee hall have the Rent. And 
afterwards Judgment was given againſt the Plaintiff,foz it was in a Reple⸗ 
vin, and Judgment was given foz the Avowant,who was Meir to the Leſſoz. 


CCLXXI.. Mich. 30 Eliz. In the Common Pleas. 


12 an Acton of Treſpaſſe bzcught by a poo2 woman fo2 bꝛeaking of her 
Cloſe , ſhe declared of a Continuando of the Zreſpafſſe, by ſir years ; and 
upon Nihil dicit, pleaded, ſhe had Judgement to recover; upon which iſſued 
fozth a Writ of Enquiry of Damages; and now came the pooz woman, and 
ſhewed to the Court, That the Jury had found too little damages, i. e. but 
105, whereas the land is wozth 41. per ann. and the treſpaſſe had continued 
by years together, and pꝛaped that the. ſaty Wric might not be received, 
and that the Court would grant her another Wric, to have a Melius enquiry 
of the damages, but the whole Conrt denped to grant any ſuch Writ, fog ſo 
there might be infinite enguiries: But ſometimes, at the pꝛaper of the 
Defendaat, when ercellive damages are found, oz any miſdemeanozs al- 
ledged in the Plarnfiff, pzocuring 02 uſing ſuch a Writ of Enquiry of da- 
mages, we uſe to relieve the Defendant, by granting and iſſuing fozth of a 
new Writ, but to the Plaintiff never, becanſe the ſuing fozth cf the Writ 
is his own ag: Ind by Rhodes, Juſtice , The late Counteſſe of Darby 
bzcught 
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bzought a Writ of Dower, and had Judgement to recover ; and ſhe ſurmiſed 
that her husband dyed ſeiſed, and pzayed a Writ of @nguiry of damages, 
and had it granted unto her; and becauſe too (mall damages were found, 
the would have ſuppzeſſed the laid Wric, and pzocured a new Writ, but the 
could not obtain it; and at the laſt ſhe was dziven ta bzing in the firſt Weir, 
and ſo it was done. b 


Hill, 30 Ex. In the Kings Bench. 
CCLXXIII. Scrogs and Griffias C:ſe. 


12 an Ad ion upon the Caſe, upon a pꝛomiſe by Scrogs, againſt Griffin 


The Plaintiff declared, That whereas ſuch a day, one Brown and ans 
other, did run foz a wager, from Saint - John · Street, to High · gate Chat he of 
the ſaid two, that firſt got thither, and came again, ſhould have 3 l. which 
wager, the ſaid Brown dtd win ; and whereas after the ſaid match ſo per- 
fozmed, the (aid Plaintiff affirmed, that there was deceit and covin in the 
perfozmance of the ſaid match, upon which the Defendant, in conſideration 
of twelve pence, to him delivered by the Plaintiff, pzomiſed, that if the 
Plaintiff can pzove, that any deceit oz covin was uſed, oz pzaciſed in the 
perfozmance of the ſaid match, that then upon requeſt, he would pay to the 
Plaintiff 51. And upon Non Aſſumpſic pleaded, it was found foz the 
Plaintiff, And it was moved by Foſter, in arreſt of Judgement, That 
here is not any requeſt ſet fozth in the Declaration: and alſo, that this de⸗ 
teit is enquired of in London, whereas it ought to be in Middlefes where 
the Race was run: and it was agreed by all the Juffices, That the proof 
ought to be made in this Aa ion, as in thecommon Caſes of volages : and that 
requeſt now is but matter of confozmity,aad not of necelity. Wray, Auſtice, 
It is cleer, That always pzoof ought to be as it is here; if not, that the 
matter be referred to a ſpeciall pzoof befoze a perſon certain. And as to 
the triall, The deceit is not in iſne, but onely the pzomiſe ; and therefoze 
the ine is well tried in London: Alſo this Acton here includes p2oof 
and requeſt ; foz there cannat be made any other pzoof, and the poof is the 
effect; foz which cauſe he concluded, that Judgement ſhould be entred fa; 
the Plaintitt, which was done accozdingly. 


Paich, 29 Eliz. Ta the Common Pleas. 


CCLXXIV. Fuller ad Trimwells Caſe. 


[? a Replevin by Fuller, againſt Trimwell, who made Connſance, as 
Bailif to one houſe faz damage feaſance, The Plaintiff in Bar of 
the Conaſance ſhewed, What one A. T. did pzetend right unto the tand 
where, &c. and the Defendant; in the right of the ſaid A. T. took the 
cattel, &c. Abſque hoc, that he took them as Bailiff to the ſaid Youſe, 
upon which the Defenvant did demurre in Law; and it was argued by 
Shuttleworth, Der jeant, That the traverſe is not good, which fee, 26 H. 8. 
8. 5 H. 7. 2. Not his Bailitf; but if the truth of the Caſe be ſo, he may 
plead, of his own wong. without ſuch canſe, &c. And ſee alſo, 28 H. 6. 4. 
The Commandment is not traverſable, but in ſpeciall Caſes, where the 
Commandment determines the intereſt of the other party, whith ſee, 13 H 7. 
12, 13. in the Caſe of the Carl of Suffolk in Treſpaſſe,. the Defendant 
pleaded, That befoze the treſpaſſe, the Plaintiff was ſeiſed, andthereof en; 
*eoffed one B. by whoſe commandment be entred, to which the * 
aid, 
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ſaid, That after the Feoffment, and befoze the treſpaſle, the ſaid B. leaſed 
to the Plaintiff, to hold at will, Abſque hoc, that the ſaid B. did command 
him; and that was holden a good traverſe, foz the commandment determines 
that Leaſe at will; and in the pzicinpall Caſe,all the Juſtites were of cleer 
opinion, That the traverle is good; and they all ſaid, That the Cuſtos Bre- 
vium had ſhewed to them many pzeſidents tbereof, Dee 15 H. 7. 17. and ſee 
alſo, 7 H. 4. 101, 102. In treſpaſſe foz taking of cattell, the Defendant did 
juſtifie as ſervant to ſuch a one foz Rent arrere, due to his Paſter; The 
Platntiff, Replicando ſaid, That the Defendant was not Bailiff at the 
time of the taking, where it is ſaid by Gaſcoigne, That if the Defendant 
takes the cattetl, claiming pzoperty, as a Heriot due to himſelf, although 
that afterwards the Lozd agrees to the diſtreſſe, as taken foz Rent arrere ; 
pet he cannot be ſaid his Bailiff at the time of the diſtreſſe, which was 
granted by Rhodes, Periam, and Windham : and as to that which hath been 
objected, That if this traverſe be allowed, the meaning of the party ſhall 
be vzawn in queſtion; i. e. the meaning. of him who took the cattell, the 
ſame is not any milchief, fo2 ſo it is in other caſes; as in the caſe of Re- 
caption, See 9H. 6. 1. 45 E. 3,4. 


Paſc. 16 El. lau the Kings Bench. 
CCLXXV. Humphreſtons Caſe. 


[ Nan Ejectione firmæ, It was found by ſpeciall Uervict, That W. Hum- 
Phrefton ſetſed of the anno; of Humphreſton, ſuffered a common Ne-. 
covery to be had thereof by Kinnerſley and Fowk in the Writ of Entry in 
the Poſt, to the intent that they would mak an Eſtate to the ſaid W. 
Humpbrefton, and Elionar his wife foz their lives, the remainder, Senior: 
puero dicti W. and to the heirs of the body dicti ſenioris pueri legitime 
procrear. the remainder to the heirs of the body of the laid W. Humphreſton, 
with divers remainders oder. And afterwards the Recoverers, in Decem- 
ber following, by Indenture made an Eſtate accozvingly, and made Lt- 
very to W. Humphreſton and his wife; and afterwards, in November, 
2 E. 6. by Indenture between the laid W. Humphreſton of the one party,and 
Kinnerſley on the other part, The ſaid W. Hamphrefton did covenant with 
the ſaid Kinnet ſley, to do all ſuch lawfull and reaſonble things foz to aſſure 
the ſaid lands unto the uſe of the laid W. Humphreſton and Elionar his wife 
foz their lives, and atterwards, to the uſe of the eldcſt childe of the body of the 
ſaid W. Humphrefton lawfully begotten, and to the heirs of the body of the 
ſaid eldeſt childe of the body of the ſaid W. Humphreſton; and alter to di⸗ 
vers other uſes over; and afterwards, Ter. Paſc. 2 E. 6. W. Humphreſton 
and Elionar his wife, levyed a Fine of the laid land to C. and B. in Fee. to 
the uſe of the ſaid Indenture; Elionar dyed, W. Humphreſton married 
another wife, and dad ius a daughter, named Frances, and after had ine 
a ſon, named William, and died. William the ſon, being — the. age: of fir 
pears, entred into the lands, and lea me to 
whobeing ejoced by the Defendant, bzought the Ejectione => -Andt 
ſpeciall Uerdic. and the points moved upon it were argued by Atkins, Phet# 
place, Fenner, Fleetwood, Plowdeo: and Bromley, and afterwards this Caſe 
was at gued by the Juſtices : And Gawdy, puiſne Juſfice conceived, That 
Judgement ought to be given fo the Plaintiff : Firſt, he conceived; that 


this Leaſe \foz years made b nfant , without Deed, and withont 
Kent reſerved is not hain; ſo as every ſtranger ſhall take ad vantage of if,” 
— — ly voidable ; foz an Infant may make a Bond, and a Contraq 102 his 


and pzofit, and the ſame ſhall binde him ; as foz his * and 
dzink, 
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dzink, apparel, &c. But if upon ſuch Leaſe he had reſerved a ſmall Rent, 
as one peny, where the land was wozth 1001. per ann, ſuch a Leaſe had 
deen void; and in our Caſe, this Leaſe was made upon the land, and was 
made foz ta trie the title to tt, which is a good conſideration, and to the 
p2ofit of the Jafant, and ſoz his advancement, and then the Leaſe is not 
void. It hath been objected, That here the Recovery being ſuffered to the 
intent that the Recoverers ſhould make an Eſtate, ut ſupra, &c. that the uſc 
ſhall riſe pzeſentiy upon the recovery to him who ſuffered the Recovery, 
and then the Recoverers could not make Livery unto him; he held ſtrong⸗ 
ly, That the nſe and the poſſeſſion ſhould be adjudged in the Reco- 
verers, untill they made the Eſtates, &c. foz they otherwiſe could not 
make the Eſtates, &c. and theſe wozds | To the intent, J ſhall be con- 
ſtrued, that they ſhall have the lands, untill they made the Eſtates, &c. And 
he held, that the remainder limited, Seniori puero, where there is not any, in 
rerum natura. is good engugh : as a remainder limited to him who ſhall firſt 
come to Pauls. And he concciver, that the ſon chould take this remainder, 
and not the daughter: and he conceived alſo, that the Efate tail here, was 
not executed, i. e. the ſecond in tail; Divers Authozs of Grammer, have 
been pzoduced to pzove, that Puer, may be taken both wayes, Tam puer, 
quam puella, Deſporterius, Calapine, Melancthon, and the Grammer allowed, 
bat I cancetve, that Puer is a wozd paoper foz a Bop, and Puella foz a Paid: 
and where we have pzoper wazds, we ought not to judge but ascozding ta 
them; and becauſe the wozdis doubtfull, we ought to conſider the cauſe upon 
the cirtumſt ances, and therefoze it is to be intended, that W. Humpbrefton 
had a greater deſire that his ſon ould have his Inheritance, then his daugh⸗ 
ter, if there be not ſome ſpeciall matter to pzobe that the intent of the father 
was foz his daughter. Southcote, Juffice, agreed with Gawdy in the firſt 
point; and alſo that the Recoverers have conventent time to make the 
Eſtates: and that they are to make the ſame without requeſt foz the benefit 
of the wife, who is a ſtranger to it, and is to have the lands foz her joyr- 
ture; and de cited the Caſe of the Abbot of York, 44 E. 3. 8. and 9 where 
the difference ts taken between a Feoffment made upon condition to res 
enfcoff the Feoffoz,oz to cnfeoff a ranger : And here in our Caſe the Feoff- 
ment is made in convenient time, and here is ſufficient conſideration, 
That the Recoverers (hall be ſeiſed to their own uſes, untill, &c. And theſs 
wozds, [ Ea intentione] ſhall be taken foz a Condition: And allo that this 
remainder limited, Seniori pucro, is good notwithſtanding that there be not 
any Senior puer alive at the time. And as to the wozd (puer) he held, that 
it did extend to both Seres indifferntly ; and becanſe it is donbtfall what 
ere the father intended, we are to conſtrue the ſams upon the circumſtan⸗ 
ces, which appear apon the parts of the Jndentares : and here it appeareth 
upon the Andenture, that he hath explained his minde, (ſcil.) Eldeſt chilve, 
be it Pale oz Female: As if J have two ſons, named J. and J deviſe 
my lands, oz limit a remainder to J. my ſon, the Law ſhall conſtrue this 
De viſe to extend to my younger ſon ; foz without deviſe oz limitatiou my 
elveft ſon Gonld have it. But if J. S. hath two ſans, known by the names 
of A. and I De vile lands to A. ſon of J. S. there I ought to explain my 
meaning openly : And he cenceived, That th: Eſtate tail is executed de⸗ 
feaciable in W. Humphreſton, upon iſſue afterwards had; and that the 
daughter ſhonld have the lands, and not the ſon; aad if the Fine deſtroy 
the remainder in abeyance limited to the eldeſt childe, then the ſais eldeſt 
childe ſhall have it, de novo, by the later coaveyance. Add as to the 
Warranty of the Fine, becavſe the poſſeſſion of the Conuſges is removed 
by the @tatute of 27 H. 8. to the daughter, ſhe ſhall not have the benefit 
of the Warranty as to vouch, but the ſhall Rebutt: as 22 Al. 37. 69. 
Where a Feoffment in Fee is made to my —— with — = 
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befoze that the Fecffoꝛ dieth, J enter upon my Uillcin, ſo as the Warranty 
upon the death of the Warrantoz is not attached upon the polleſl ion of my 
Uilctn, I heul not have advantage of that Warranty : A Dilleiſoz makes 
a Feekffment in Fee upon Condition, the Dillciſee re-leaſeth to the Feoffce 
with Warranty, the Dille iſoz entreth foz the Condition bzoken ; now the 
Difciſo2 ſhall Revu't by that Warranty, but not v:uch. And here in cur 
Cate, the Fine is a diſcontinuance, ſo as the ſen is put to his Action, if he 
had right, and then the Warranty ſhall binde him; but contrary, if his 
entry be lawfull. And as to the Leaſe made by the Infant, he conceited, 
that it being made without Rent, it was meerly void, fog it was without 
conſideration. Wray, chief Juffice, As to the firft pcint, he was of opi- 
nion, That the Recoverers ſhall be ſeiſed to their own uſe, untill they make 
the Eſtate, fo2 that was the uſe implied; foz all uſes arc directed and ruled 
by the intent implied ez exp2efſed of him, to whom the land is; and his in, 
tent was, that ſuch Eſtates ſhould be made, and to ſuch purpoſe the Reco 
very was ſuffercd: As if J enfeoff A. unto the uſe of B. ſoz his life, there 
it is implied, That B. hall be ſeiſed of the Fee tomy uſe. J covenant, 
That J. S. ſhall take the p2ofits of my lends foz his life, this is a good 
nſe of the lands fo his life; and he held, that the Kecoverers ſheuld be leiſed 
to their own uſc, untill, &c. And the Recoverers ought to make the Eſtates 
within cen venient time, o2 etherwiſe the uſe Chculd be revcſted again in him 
who ſuffered the Recovery ; and here the Eſtate was mate within ccute- 
nient time: And he ſaid, That in cverp Caſe wbere a remaindcr is li⸗ 
mited in abeyance to one by a pzoper name, the ſame is net good, but by a 
generall name it is good enough, if the party be in eſſe when the remains 
der falls: as a rcmainder limited upon an Ewate foz liſe unto the fit ſt ſon, 
oz daughter cf J. S. where J. S. at the time hath not any ſon oz daughter, 
the ſame is good, 1f ſuch perſon ſhall be in eſſe, at the time of the death cf 
the Tenant foz life, 17 E. 3. a remainder limited, Filio primo genito,& c. 
and 3 E. 3. Fitz Tail 8. Land given to J. S. Et uxori quam primo matri- 
monio duxerit in uxorem, and aſterwards he taketh a wife, ſhe ſhall teke by 
the ſame Cenvepance. And as to the Warranty, This Fine with Wars 
ranty was levycd to C. and B. unto the uſe of himſelf foz life, the remain 
der to the uſe of the eldeſt childe, &c. and he intended, That the daughter 
ſhonld not have the benefit of this Warranty, fo2 by the Statute, the poſ- 
ſeſſion is removed, and transferred in the Poſt befoze that the TU arranty 
could attach; and therefoze the ſame (hall net binde the ſon, neither by 
Uoncher, noz by Rebutter : But Tenant by the Curteſie ſhall hate benefit 
of the Warranty ; fo2 although be be in the Poſt, pet he continneth the 
Eſtate which was made to the wife. And as to the point in queſtion, we 
ought to conſider, that the Statute of 27 H. 8. of Uſes is, That Ceſtuy 
que uſe ſhall hate the lands in ſuch plight as he had the uſe, which was with- 
out Warranty ; and therefoze it ſhall be transferred into poſſeſſion without 
Warranty: As to the Leaſe made by the Infant, without rent, pzoft, oz other 
recompence, he conceived the ſame tobe utterly void; as if he grant a Rent, 


' 02 an Abtowſon,he map ſay, that be did not grant, &c: ſeʒ the thing included 


in the Deed, doth not paſſe, although he delivereth the Deed of Gzant, with 
his own hand: Two joynt-tcnants within age, one makes a Leaſe foz years, 
and dieth, the other ſhall avoid it; foz the Leaſe is utterly void, of which 
every ſtanger may take advantage; but of ads voidable, it is otberwiſe : As 
two Infants jornt-tenants, the ene Leaſcth fo2 life, and makcs Livery in 
perſon, and dreth, the other Wall not avoid it: Two jcpnt-tenants, the one 
maketh a Feoffment upon condition, and dic th, the other ſhall net take bene⸗ 
fit of the condition: But here the Leaſe is meerlp void, cf which every 


. ranger ſhall take advantage, and thcrefoze upen this point the Plaintiff 


ſhall be barred. And alſo he was cf opinicn, Thet this remaintcr in 
übtrence 


Humphreſtons 
Caſe; ? 


abepance limited, Seniori puero, was not de ſtroped by the Fine, r 3 


the conſideration of the Law, and ſo pꝛeſer ved by the Law; and therefozs a de- 
ſcent in the time of vacation of an Abbot, ſhall not binde the ſucceſſoz; and ſo 
where the party is beyond the ſeas,foz ſuch perſcns and their eſtates, the Law 
pu viledgech and pzeſerveth: Do a remainder limited to the right heirs of 
J. S. And where the Bing ſeiſeth-by reaſon of Ward, and during ſach 
ſeiſin of the Bing; a deſcent is caſt, the ſame ſhall not binde him who hath 
right; ſoz he could not enter upon the poſſeſſion of the Bing: and by the 
Statute of 32 H.8, A Recovery had againſt Tenant foz life, the remainder 
unto the right heirs of J. S. who is alive at the time of the Recovery, is 
not helped by the Statute of 32 H. 8. Foz the wozns of the @tatutg are, To 
whom the reverſion or remainder ſhall then appertain : Dee 11 R. 2. Fitz. 
Detin. 46. and ſo he concluded, becauſe that this remainder is in the cuſto⸗ 
dy ol the Law, and not in eſſe, it is pꝛi viledged and pzeſerved, and not de⸗ 
ſtroped by the Fine ; and upon iſſue had, the remainder hall be executed, 
not withſtanding the ſaid. ad done by the father; and withont any entry to 
be made by the Conuſees fo ratſe the uſe, fo2 the remainder limited, Seniori 
puero, neither was, noz could be diſcontinued : As to the pzincipall point of 
the Caſe, viz. Bow theſe wozps, Seniori puero, ſhattdeerpounded, although 
divers Authozities have been cited out of Latine Authozs, That this wozd 
(puer) ſhall be taken foz the Pale, 92 Female; pet J conceive, That mozs 
commonly, it ſhall be taken foz the Pale then foz the Female, and we onght 
to judge accozding to the intent of the parties, and not accozding to the 
tric ſignification of the wozd in Latine, eſpecially where it is doubtfull 
how it ſhall be expounded : 9 H. 7. 16. A. was bound in a Bond upon con- 
dition to-pay, decem libras auri puri; although there be not any ſuch phzaſe 
in Latine, pet becauſe it appeareth ſo to be the meaning of the Dbligee to 
babe fine. gold, it was fo taken: 39 H.6. 10. and 11. The wozd (uterque) 
id eſt, quiliber pro parte ſua, See the Buck: ſo it was lately adjudged in the 
Curt of Common Pleas, where thzee were bounden, Et eorum uterque, which 
was conſtrued to be, Quilibet, foz we ought always in conftrucion of Deeds, 
to have regard ta the meaning of the. parties, and not to argue the aptneſs 
of the Latine wozd ; and A conceive, That if a Leaſe be made foz life, the 
remainder, puero, of J. S. who hatha ſon and a daughter, the ſon ſhall 
have the land, &c. foz the moſt wozthy (hall be pzeferred ; and therefoze, if 
a Freeman marrietha Neife, ſhe is enfranchiſed foz ever, accozving to the 
opinion of Fitzherbert, which A hold to be good Law, foz the husband is the 
moze wazthy t o if the Leaſe foz life be made to J. S. the remainder to the 
right heirs of A. B. who hath iCne thzee daughters, and dieth, the elveff 
tall have the remainder, and not the other with her, becauſe ſhe is the moze 
wozthy-; and ſo a remainder. upon an Ettate foz life of lands in Gavilkinde 
limited te the right heirs. of J. S. wha, hath ine twa ſons, the elogff hall 
have it: So here inthe pzincipall Caſe, (puer) ſhall be expounded ſan, be- 
canſe he is the moze wozthy-; But here are other circumſtances, which give 
occaſion of another conſtruction ; foz this doubtfull wozd, (Puer) is explained 
by the Engliſh r the father, W. Humpbreſton, cauſed to be 
made; ¶ Unto the aſe of the eldeſt child which is a good expoſition of the foz- 
mer Conveyance : and J am of oplnion, that the ſame ought to be meant of 
the daughter, fo2. ſo ſoon. as ſhe ig bozn, the remainder veſts in her, and by 
the birth of the ſon after, Mall not be deveſted : Land is leaſed to A. foz life, 
the remainder to T. ſon of A. and hath two ſans of the ſame name, the 
eldeſt ſhall. have it, becauſe the maze wozthy ; bat, if afterwards the Danoz 
declares his meaning to.the contrary, 2 wall tand, &c. And after- 
wards Judgement was given againft the Plaintiff, and that the daughter 
ſhould ha ve the Lands. | py 
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CCLXXVI. rasch. 16 Eliz. In the Kings Bench. 


A Ban deviſed his Lands fo his Wife foz life, and becauſe he was in 
doubt, whether he ſhould have iue oz no, he farther willed by his 
Will, That if he- ſhould not have any iCue by his Wife, that then, al⸗ 
ter the death ol ife, the lanvs-ſhonly be ſaly, and the money theres 


and it was the opinion 


of coming, biſted to thꝛee blood, e 
1 gahr Ws Execs and died; The Trecutozs p2oved the Mill, The 
er Trecutoz died, andthe Wife ſold the land 


ſons terkain, as Legatles, and it apper 0 

cies, and d Therefoe they Gall ſell, &c Ag if a ma 10 
ſhall be (8 d ers camirig thereof, th: | be 11 
5 ment of His debts; now f cutoz tha e de, fog fo 
ther N PL ts : Allo the? eld, that the nds thomld be fold 
in erwiſe it conld never be ſold; 'and alſo the 
nrviving recent 7 all fel the lands, becauſe the anthozity doth ſurvive. 


| Ectxxvn. Poſe, 16 Eli. In the Kings Bench. 


TW men were volaven by "Recognizance,jopntly and ſeverally,againff 
all which the ConnleoTued fozth Execution by Scire facias; and upon 
ilſne joyned, it was found fz the Plaintiff in the Kings Bench, and Erecu- 
tion awarded by Capias ad ſatisfaciend. And becauſe the ſame, errovict ema- 
navit, befwit upon a Recognizance, it was dzawn eff the File; and now 
the Chniiſee bzonght em Action of debt upon the Judge ment againft one of 
them,” and the opinien-of the whole Court was, that it would not lie, be- 
cauſg the Judge ment was joynt againſt them all thiee, 


| cn. Paſc. 16 Flix. In the Kings Bench. 


ao an Adio upon the Caſe, and declared, That the Dean and 

peer of Weſtminſter, did Leaſe unto him a Houfe foz years by 

A.% entre of which Indenture he was — and after wards loſt 
t, and Trover it tame to the hands at the Defendant; who ſold it, and cons 
monep therevk teming, to his oton uſe; Defendant pleaded, 

und the 1 gave in Evidence, That the ſaiv Leaſs 

thini, 35 one B. and that the wy Inventure was dellvered 

81 0 (And that was n Rez 
aftewirds B. died, und aftewards A. the j 

al 1 and that was holden to be good Evidence 4 re Nel Paint; 
. f the Plaintiff can pzove the other part 585 his Declaraffoti; fte that 
Indetſture tamt unto the hanys of thi —.— that hefbly it, 
I end recover. 2 hoy gn Gbitenre on theDefer- 
i thy faid B: ſold to*l Defcndent his part and in⸗ 

faid Link e, und alſo the ald Andenture ; ſd es nato he is become 

2 — the Plaintiff; and thewhts-fale delh not give any 

— 2 to the Plaintiff, and that was holten by the white Cturt, s be 
good evidence without pleading of it; The Caſe went tur ther; That &. 
being within age, his father lesſcd the lente ſo? 20 years, Ms 
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the ſon at his fall age upan the back of the Jadentorc did releaſe to the Des 
kendant ali his right; and it was hol den by Wray, Juffice, Chat when the 
father leaſed, he did it as Guardian te his ſon ; and it was not any Gjeament 
of the ſon, but it was a Keaſe in the behalf of-the ſon, . although the ſon: 
might avoid it, and then when' the endozſment is ut ſupra, the ſame is a 
good alligament; and afterwards the Plaintiff was Nonſuit. 


CCLXXIX. /c. 16 Elis. In the Kings Bench. 


N an. Acton upon the Caſe, the Plaintifk declared, That B. by his Will, 

did deviſe to each his danghters, he having two daughters, 200 l. and 
that the lar vi vo ſhould have the whole ; and ſhewed further, that one of 
his two daughters died, and that B. made his wife his Erecatrir, and died. 
and that the ſaid wife. took to husband the Defendant ; and farther decla⸗ 
red, That the Defendant in conſideration of all that, and that the Defen⸗ 
dant ſhould take the ſarviving daughter to wife, and ia confiveration that 
the Defeavant had Aſſers to pay all Debts. and Legacies, &c. did pzomiſe 
to paꝝ tu the Plaintiff 4001, at four ſeverall dars: The firſt day of pay» 
ment enturred, aud no money was paid, whereupon the Plaintiff bzoaght 
the Acton; the Defendant pleaded, That he made no ſuch pꝛumiſe; and it 
was found foz the Plaintiff, and damages were aſſeſſed foz the default of 
payment at the fir day: and that was moved in arreſt of Judgement, bo⸗ 
cauſe the Aſſumpſit was entire, and the Platatiff onght to have fazbozn his 
fuit untiii all the days of payment were paſt, and then to have oue entire 
Action foz the whole; but the opinion of the whole Court was againſt that; 
foz they ſaid, It is not like unto a Debt upon a Contrad, oz a Bill, where 
the debt is to be paid at ſeverall days ; foz here no debt is to be recovered, but 
onely damages foz the debt; and this default of payment is a wzong, and 
there koze the Action will well lye, and ſo it was adjudged. 


CCLXXX. Paſc. 16 Eliz. In the Kings Beneh. 


A deviſed, that his lands ould deſcend to his fon, but he willed, That 
. bis wife ſhould take the pzvfitsthereof untill the full age of his ſon,foz 
his edutation and bzinging up, and dted; the wife marriev another huſ- 
band, and died befoze the fall age of the ſon; and it was the opinion of 
Wray and Southcote, Juſtices, That the ſecond husband ſhanld not have 
the pzofits dt the lands untill the full ax? of the ſon; foz nothing is deviſed 
to the wife but a confidence, and ſhe is as Guardian, oz Bailiff foz to help 
the Infant, wich by her death is determined ; and the ſame confidence can- 
not be transferred tv the husband; but contrary, if he had deviſed the 
p2offts of the land unte his wife untill the age of the Infant to bzing hint 
up and edncate him, foz that is a De viſe of the land it ſelf, 


- Paſe. 16 Elz. In the Common Pleas. 
CCLXXXI. Bawell and Lucas Ceſc. 


N a Replevin by Bawell againſt Lucas; Jt was agreed by all the 
[ Iaffices, viz. Mounſon, Manwood , Harper, and Dyer, That if a 
man ſeiſed of a Pannoz, Leaſeth part of the Demanes foz years, 02 fo3 
life, That the reverſion doth remain pircell of the Pannoz , bat ſutd 
a roverfton by the Gzant of the Pinne, doth not paſſe wit deut ä 
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of the Leſſee : And where a Bannoz ts granted by Feoffment unto another, 
and al terwards the Tenants Attozn, the ſervices paſſe by the Liverie, 
and not by any Gzant; and although in the firſt Gzant the Leſſee doth 
not Atton, but a long time after, pet the Reverſion is not ſevered from 
the Mannoz; foz the Attoznment, as to that intent, ſhall have relation 
to the Livery-to make the reverſion to paſſe from the time of the Gzant, 
but not to charge the Leſſee with Maſte: and Dyer ſaid, That if a Feoff- 
ment in Fee be made of a Pannoz, with an Advowſon appendant, and the 
Tenants do not Attozn, yet the Feoffee Chali have the Advowſon ; foz the 
Advowſon is appendant to the Pztncipall part of the Bannoz, (ſcil.) the 
Demanes, and cannot be appendant to the ſervices : and Dyer ſaid, That 
if A. maketh a Feoffment in Fee of a Pannoz, part of which is in Leaſe 
fo2 years, Habendum, to the Feoffee and his heirs, to the uſe of the Feoffee 
and his heirs upon condition that the Feoffee ſhall pay to the Feoffoz with- 
in ten days, 1000 l. and if he fail, then to the uſe of the Feoffoz fog life; 
the remainder to the nſe of his ſon in tail, and the money is not pald, 
the Leſſee attoꝛns after the ten days to the Feoffee, the ſame is a good At- 
tozament to raiſe the ſecondary nſes, although that the fir ſt uſes did not 
take effect] foz the condition is not annered to the Eſtate of the land, but 
unto the nſe onely : and the meaning was, that the Feoffoz ſhould never 
dave again the Inheritance: A Feoffment is upon condition, that the 
Feoffee ſhall give the land in tatl tu a ſtranger, who cefuſeth the gift, 
there Feoffoz may re-enter ; but a Feoffment upon condition to enfealf 
a ſtranger, oz to grant a Rent charge; now if the ſtranger refnſeth, there 


the Feoffoz ſhall not re-enter, foz his intent was not, that the land Qoulv 
revert, &c. 7. 


| Hill, 16 Eliz. In the Common Pleas. 


CCLXXXII. Vavaſors Caſe. 


Te: Caſe was, That Nicholas Ellis ſeiſed of the Pannoz of Woodhall, 
Leaſed the ſame to William Vavaſor and his wife, foz the life of the wife, 
the remainder to the right hetrs of the husband; The husband made a 
Feoffment in Fee to the nſe of himſelf and his wife foz their lives, the 
remainder to his right heirs, the husband dyed, the wife held in, and com; 
mitted waſte in a Park, partell of the Bannozz At was moved, if the 
Writ of Waſte ſhall ſuppoſe that the-wife holdeth in, Ex dimiſſione Nichol. 
Ellis; oz, Ex dimiſſione viti: and the opinion of all the Juſtices was, That 
the Writ upon this matter onght to be generall ; viz. {hat ſhe holds in, de 
hzreditate; J. S. bzredis & c. without ſaying, ex dimiſſione hu jus, vel iltius, 
foz ſhe is not in by the LeCoz,-noz by the Feoffees, but by the Statute of 
Uſes ; and therefogze the Writ ſhall be, Ex hæreditate, &c. And alſo the opt- 
nion of the Juſtices was, That the wife in this caſe, is not remitted, but 
that ſhe is in accozding to the fozm of tt 2 Feeffment: Dyer, The Formedon 
bzought againſt Manures, rehearſed in the Write, a Mill and divers Con- 
veypances, by reaſon of which, the Writ was of exceeding length; and in 
ſuch caſes the Writ is good; pet if the Writ be gent rall, it is ſufficient. 
Note in this Caſe, That the Plaintiff aſigned the waſte in deſtroying of 
Deer inthe Park : And Mead, Serjeant, ſaid, That waſte cannot be al- 
ſigned-inthe Deer, unleſe the Defendant hath deſtroyed all the Deer, and 
of that opinion was Dyer: Manwood, At the Lefſee of a Pigeon-houſe de- 
firoy ali the old Pigeons but one oz two couple, the ſame is waſte ; an if the 
Keeper doth deſtroy all the Deer, ſo as the ground is become * 
able 
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able, the ſame 15 waſte, — he hath not deſtroyed the whole : 
8 R. 2. Fitz Walt: 97. If there be a ſufficient ſtoze left in a Park; 


Pond, &c. it is well enough, &c. 


In the Common Pleas. 


CCLXXXIII. Muttons Caſe. 


Sur diſſeiſin, againſt Anne 


Ane Mutton b2onght a Wrie of Entry, 

Mutton who pleaded, That one John Mutton was leiled, and levyed a 
Fine to the uſe cf himſelf, and (ſuch wife and wives as the ſatd John 
ſhould after marry, by what name oz names they Hould be called, fo2 term 
of their lives, and alterwares to the uſe of the ſame Jame, now Demandant 
in tail, the remainder over to the right heirs of the ſaid John Mutton, and 
afterwards the ſai» John Mutton toke to wife, the now Tenant, upon 
which Bar the Demandant did demurre in Law. And it was argued by 
Jeofries, Serjeant, That here the wife taketh nothing by this limitation, 
becauſe ſhe was not capable thereof at the time of the limitation; But if 
the uſe had been limited eſpecially to John Mutron, untill he took a wiſe, 
and then unto the uſe of him and his wife foz thetr lives, the ſame had been 
a good nſe to the wife But in our Caſe, the uſe is limited to the wife in 
præſenti, and not upon a contingent , and becauſe the wife at the time of the 
limitation was not capable,ſhe ſhall never take after; and yet it may be ſatd, 
That a joynt Eſtate may be in eſſe, and yet to begin at ſeverall times: as 
18 E. 4. 12. A Feoffment is made to thzee, and Li very is made to ene of 
them; and firſt one of them agrees to the Litery, and a year after, another 
agreeth, and afterwards the third; 
agreement, pet when they have agreed, the agreement ſhall dave rela- 
tion to the time of the Livery; but in truth, the reaſon thercof is, becauſe 
the Freehold ſhall be adjudged in them all, untill they have diſagreed. And 
if a viſſeiſin be to the uſe of A. B. and C. And firſt A. agrees to it, and af- 
terward B. and after C. although they took nothing untill agreement, pet 
when they have agreed, their agreement (hall have relation to the time of 
the firſt dilleiſin; and ik in ſuch caſe the Diſleiſoz had made a Leaſe be⸗ 
foze agreement, the party to whoſe uſe after agreeing, ſhall avoyd 


ſuch Leaſe. 


although they take nothing untill 


z., In the Common Pleas. 


CCLXXXIV. Stamfords Cue, 


TY Caſe was, A. took a wife, and aſterwards married Elizabeth Stam- 
ford, living his firſt wife, and p Deed gave part of his goods to 
the ſaid Elizabeth; and as to the reſidue of his goods, being but of ſmall 
value, he made the ſaid Elizabeth his Erecutrir, and died; ſhe refuſed the 
Executozſhip, foz which the D2pinary committed Adminiftration to B. 
Gawdy, Her jeant, asked the advice of the Court, againſt whom the Act- 


on of Debt ſhonld lie: fot, 


2 


if the Creditoz impleadeth the Adminiſtratez, 
if the Erecutrir her ſelf, thc will plead that ſhe hath 


be hath not Aſſets 


renounced the Erecutozlhip, and that Adminiſtration is committed to B. 
And the opinion of Dyer, Juſtice was, That the Gift is vold by the Com⸗ 
mon Law, and alſo by the Statute of 13 Eliz. and then, if the Gift be 
void any way, the Creditoz may have an Aion of Debt againſt the 
ſaid Elizabeth as Exrccutoz of her own wzong: 


And ſee that ſuch a Gift is 


Sidenham and Worlingtons 
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— 
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void by the Commen Law, 43 E. 3. 2. And by Manwood, Juftice, e 
who takes the goods of the dead, ſhall not be charged as executoz of his own 
wong, unlelle he doth ſomething as Executez: as to pay Debts, make 
Acquittances, &c. See 41 E. 3. 31. 32H. 6. 7. Dyer, If one takes the 
goods of the dead, and converteth them to his own uſe, he is chargeable 
as Executoz, and fo it hath been adjudged in the time of this Queen, in 
the Caſe of one Stokes, which was affirmed by Bendloes and Harper : 
See ncw C. 2 Part. 53. Reades Caſe; where no lawfall Erecutoz, oz Ad⸗ 
miniſtratoꝛ is, there, if a ſtranger takes the goods of the dead into his poſ- 
ſeſſion, the ſame is a good Arminiſtration to charge him as Erecutoz of 
his own wzong. 


CCLXXXV. Hil. 16 Eliz. In the Common pleas; 


He Caſe was, A man made a Feoffment in Fee to the uſe of himſelf 

foz life, and afterwards to the uſe of his eldeſt ſon in tail; and af- 
ter, to the uſe of his right heirs, not having at the time of the Feoffment 
any ſon; afterwards he ſufferep a common Recovery, had iſſue a ſon, who 
dyed in the life of his father, having iCue a ſon, and afterwards he him- 
ſclf dyed; Jt was holden by the Juſtices in this Caſe, That the ſon and 
heir of the ſon ſhould not avoid this Recovery by the Statute of 32 H. 8. 
foz there was not any remainder in him at the time of the Recovery had, 
and the wozds of the ſaid Statute are; That ſuch Recovery ſhall be void 
againſt ſuch perſons. to whom the reverſion, or remaindgr ſhall then apper- 
rain, i. e. at the time of ſuch Recovery. And it was ſaid by one of the 
Serjeants at Bar; That if lands be given to E. foz life, the remainder to 
B. in tail, the remainder to C. in Fee, B. dyeth, his wife young with 
childe, with a ſon ; a Recovery is had againſt E. with the aſſent of C. and 
afterwards the ſon is bozn, he ſhall not he helped by this @tatute of 32 H. 8. 
fo2 that remainder was not in eſſe, at the time of the Kecovery. But it 
was holden in the pzincipall Caſe, That the heir might avoid the laid Rey 
covery by the Common Law; foz the recempence cannot extend to ſuch 
a remainder, which is not in eſſe. | 


Paſc. 27 Elix. In the Common Pleas. 
CCLXXXVI. Sidenham an1 Worlingtons Caſe. 


Nan Action upon the Caſe; upon a Pꝛomiſe, the Plaintiff declared, 
That be at the requeſt of the Defendant, was ſuretp and bail fog J. S. 
who was arreſted into the Kings Bench, upon an Acton of 301. and that 
afterwards, fo2 the default of J. S. he was conſtrained to pay the 301. after 
which, the Defendant meeting with the Plaintiff, pzomiſed him koz the 
ſame conſideration, That he would repay that 30 l. which he did not pay, 
upon which the Plaintiff bzonght the Aion ; the Defendant pleaded, Non 
aſſumpſit, upon which iNue was joyncd, which was found foz the Platntiff. | 
Walmeſley @erjcant, foz the Defendant, moved the Court, That this 
conſideration will not maintain the Acton, becanſe the conſideration and 
pꝛomiſe did not concurre and go together; foz the conſideration was long 
befoze executeo, ſo as now it cannot be intended that the pzomiſe was foz 
the ſame conſideration: As if one giveth me a Yozſe, and a Ponth after, A 
pꝛomiſe him 10 l. fo2 the ſaid Yozſe,be ſhall never have Debt foz the 10 l. noz 
Aſſumpſit upon that pꝛomiſe; foz there it is neither contrac, noz confidera- 
tion, becanſe the ſame is executed: Anderſon, This Acion will not = ; 
03 
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determined, and not in *0 at the time cf the pzomiſe ; But he ſaid, it is 
otherwiſe upon a conſideration of marriige of one cf his coſins; foz mar- 
riage is always a pzeſent conſideration : Windham agreed with Ander- 
ſon, and he put the Caſe in 3 H. 7. Jt one lelleth a Dozſe nnto another, 
and at another day he will warrant him to be ſcund of limb and member, 
it is avold warrant, fo2 that ſuch warranty ought to have been made oz 
given at ſuch time as the Yozle was ſold: Periam, Juſtice, conceived, 
That the Acton did well lie; and he ſald, That this Caſe is not like 
unto the Caſes which have been put of the other ſide : F02 there is a great 
difference betwixt Contraas and this Caſe , foz in Contracts upon ſale, the 
conſideration, and the pꝛomiſe, and the ſale, ought to meet together, fo2 a 
Contrac is derived lrom con and trahere, which is a dzawing together, ſo 
as in Contracts every thing which is requiſite, ought to concurre and meet 
together, viz. the conſideration of the one ſide, and the ſale oz the pꝛomiſe 
on the other ſider ; But to maintain an Action upon an Aſſumpfit, the ſame 
is not requiſite, foz it is ſufficient, if there be a moving canſe, oz conſide- 
ration pzecedent ; foz which canſe 02 conſideration the pzomiſe was made; 
and ſuch is the common pzactice at this dax: Foz in an Action upon the 
Caſe, upon a pzomiſe, The Declaration is laid, That the Defendant, 
foz, and in conſideration of'201. to him paid, (poſtea ſcil.) that is to ſay, 
at a day after ſuper ſe aſſumpſit, and that ts good; and yet there the conſi⸗ 
deration is laid to be Executed; And he ſaid, that the Caſe in Dyer, 
10 Eliz. 272. would p2ove th2 Caſe ; Foz there the Caſe was, That the 
Appzentize of one Hunt, was arreſted when his $Þafer Hunt was in the 
Countrey, and one Baker, one of the neighbours of Hunt, to keep the ſaid 
Appzentize ont of pꝛiſon, became his bail, and paid the Debt; afterwards 
Hunt the Maſter, returning out cf the Conntrey, thanked Baker foz his 
neighboaly kindneſſe to his Appzentize, and pꝛomiſed him, that he would 
repay him the ſum which'ye had paid foz his ſervant and Appzentize : And 
afterwards, npon that pzomiſe, Baker bzonght an Acion npon the Caſe 
againſt Hunt, and it was adjudged in that Caſe, that the Action would not 
lie, becauſe the conſideration was pzecedent to the pzomiſe 3 but becanſe it 
was executed and determined long bekoze. But in that Caſe, it was holden 
by all the Juſtices, That if Hunt had requeſted Baker to have been ſurety 
v2 bail, and afterwards Hunt had made the pꝛomiſe foz the ſame conſidera- 
tion, the ſame had been good, foz that the conſideration did pꝛecede, and was 
at the inſtance and requeſt of the Defendant. Rhodes, Juſtice, agreed with 
Periam ; and he ſaid, That if one ſerve me fo2 a year,and hath nothing fo2 his 
ſervice, and afterwards, at the end of the year, I pzomiſe him 20 l. foz his 
good and faithfull ſervice ended, he may have and maintain an Action upon 
the Caſe upon the ſame pzomile, fo it is made upon a good conſideration , 
but if a ſervant hath wages given him, and his after, ex abundanti doth 
pzomiſe Hm 101. moze after his ſervice ended, he ſhall not maintain an 
Action foz that 10 l. upon the ſatd pzomiſe; fo2 there is not any new canſe 
o2 conſideration pzeceving the pꝛomiſe; which difference was agreed by all 
the Juſtices, and afterwards, upon good and long advice, and conſideration 
had of the pzincipall Caſe, Judgement was given foz the Plaintiff, and 
they much relied upon the Caſe of Hunt and Baker, 10 Eliz, Dyer, 272. 
Dee the Cale there. 


8 5 Trin. 
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Trin. 25 Eliz. In the Common Pleas 
CCLXXXVII. Highams Caſe, 


T was found by ſpeciall Werdicd, That Thomas Higham was ſeiſed of 

100 acres of lands, called Jacks, uſually occupied with a honſe ; and 
that be let the (aid houſe, and 40 of the ſattuzga.acres te J. S. foz life, 
and made his Mill, by which he deviſed the ſatd houſe, and all his lands, 
called Jacks, then in the occupation of the ſaid J. S. unto his wite foz life, 
and that after the deceaſe of his wife, the remainder thereof, and of all his 
other lands belongiag to Jacks, ſhould be to R. his ſecond ſon, &c. And 
by Mead, The wife ſhall not have by implication the reſidne of Jacks; fog 
ſhe Hao an expzeile Eſtate in the honſe and 40 acres of lands, and having 
erpciſed his Uri concerning the ſame, it ſhall not be extended by im- 
plication ; and he ſatd, It had been adjudged betweenn Glover and Tracie, 
That if lands be deviſed to one, and the heirs ales of his body, and ik 
be die without hours of his body, that then the land ſhall remain over, that 
the Donee hath but an Eſtate in tail to the heirs Pales of his body: An- 
derſon, in the time of Sir Anthony Brown, It was holden that if a man 
ſeiſed of two acres of lands, deviſeth one of them to his wife foz life, and 
that J. S. ſhall have the other acre after the death of his wife, that the 
wife hath not any Eſtate in the later acre. At was alſo moved, What 
thing ſhall paſſe to his ſecond ſon by this Deviſe 2 and by the Lozd Ander- 
ſon, The wozds, uſually occupied with it, amount to the wozds; The 
lands let with it; but theſe 60 acres are not let with it, therefoze they 
ſhall not paſſe : Windham, contrary ; Although they do not paſſe by the 
wozds, occupied with it, pet they ſhall paſſe by the name of Jacks, 83 
—1— to Jacks; and afterwarys, Anderſon, mutata opinione, agreed 
with him. 
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